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Not many states can boast of legislative drafting commis- 
sions whose existence was created and sponsored by a state bar 
association to reframe the whole body of a field of law and 
whose continued existence has been sponsored to examine its 
interpretation by the courts, to hear complaints and suggestions 
from those having to deal with it, and to revamp it year by 
year as the need demanded. Such, however, has been the ex- 
perience of Ohio in the field of private corporations. Prior to 
1926 when the Committee on Corporation Law of the Ohio 
State Bar Association undertook to reframe the corporation 
laws, the statutes were a hodge-podge of amendments dating 
from the act of 1852 which was the first comprehensive Ohio 
act in this field." The committee had hoped to be able to amend 
this statute but found it so hopelessly inadequate that complete 
revision was decided upon. The result was the General Cor- 

¢ Professor of Law, Ohio State University. Author of legal articles in 
various law reviews; co-author (with Professor Henry W. Ballantine) of Bal- 
lantine and Lattin, Cases and Materials on Corporations (Callaghan and Co., 
1939) ; member of the Committee on Corporation Law of the Ohio State Bar 
Association. 

1 The first general corporation act in Ohio was enacted in 1812. (10 
O.L. 24) In 1816, the act was continued. (15 O.L. 6) But in 1824, it was 
repealed. (22 O.L. 423) In 1846, an act was passed authorizing incorpora- 
tion of manufacturing and mining corporations. (44 O.L. 37) This act cov- 
ered but three and one-half pages in the statutes. 
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poration Act of 1927.” While there have been important 
amendments since that time, the first extensive overhauling of 
the act occurred during the 1939 legislative session.* These 
amendments became effective on July 24, 1939, and it is upon 
the main features of these amendments that this discussion is 
directed. 

It should be pointed out that the Ohio Corporation Act of 
1927 was one of the first of the so-called modern statutes in 
this field. A good deal of spadework had to be done by the 
Committee outside the suggestions found in existing statutes 
in other states. Of the innovations and improvements made 
much has been written. Space does not permit even a bare 
summary of this important ground-work. So important was 
this statute that the several recent enactments of new corpora- 
tion codes in other states have all gone to the Ohio act for 
suggestions and frequently for complete statement. The Cor- 
porations Committee examined these recent acts, accepted new 
ideas where they seemed practical, reframed old sections for 
greater clarity, and incorporated provisions to correct judicial 
interpretation that was not in accord with the original intent. 
The experience of a dozen years since the framing of the 
original has proved extremely valuable in this work. 

While a number of new definitions have been added to 
Section 2 of the act,* the most important one was to correct a 
misapprehension of the Supreme Court as to the application of 
the appraisal section’ to changes made by the majority of the 
“express terms and provisions” of the shareholder’s contract. 
In Johnson v. Lamprecht,° the court in dicta had said that there 

2412 O.L. 9. See Address of Mr. Edwin J. Marshall, Chairman of the 
Committee on Corporation Law of the Ohio State Bar Association, at a meet- 
ing of the Cleveland Bar Association on November 15, 1938. 

8118 O.L. 47 et seq. 

* G.C. sec. 8623-2. The new definitions cover the terms “incorporator,” 
“to retire,” “express terms and provisions,” “redemption price of shares,” 
“liquidation price,” “domestic corporation,” “foreign corporation,” “state,” 
“consolidation” and “consolidated.” Subsection 17 now provides that “except 
as otherwise in this act provided, this act relates only to domestic corporations.” 


5 G.C. sec. 8623-72. 
® 133 Ohio St. 567, 15 N.E. (2d) 127 (1938). 
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was a right of appraisal to those making the proper demand 
where a new issue of prior preferred shares had been placed 
ahead of the already outstanding preferred. The court had 
assumed that this was a change of the “express terms and 
provisions” of the outstanding preferred shares and that, con- 
sequently, if there was substantial prejudice, the appraisal 
section applied." The new defining clause makes it clear that 
the term “express terms and provisions” means “only the 
statements expressed in the articles” with respect to the par- 
ticular class of shares.* There is little doubt that the right of 
appraisal ought to be given to a class of preferred shares when- 
ever a subsequent preferred is placed senior to it, for the effect 
is quite as devastating as where an important change is made 
in the express terms. But, as yet, the right has not been incor- 
porated in the appraisal section. 

Johnson v. Lamprechi’ was partially responsible for an- 
other important change in the statute. The device of a new 
issue of prior preferred shares had been used in this case to 
eliminate the payment of a large part of an accrued but unde- 
clared dividend. The holders of the outstanding preferred 
were given the opportunity to exchange their present shares 
for the new prior preferred to be issued and to receive three- 
quarters of a share of common therewith to partially compen- 
sate for the loss of $20 of accrued dividends. The common 
stock thus tendered was admittedly worth $6. Thus, each 
preferred stockholder who desired to make the exchange would 
lose the right to $14 upon each share exchanged. The new 
preferred was also redeemable, whereas the old outstanding 
preferred was non-callable. The proper proportion having 
voted for the recapitalization, the court held that a minority 
shareholder could not enjoin the carrying out of the plan. The 
effect, said the court, was to place a new prior preferred ahead 

7 Supra note 6, at pp. 577-578. G.C. sec. 8623-4, as it then existed, had 


attempted to define “express terms and provisions” though, perhaps, not too 
clearly. 


® G.C. sec. 8623-2(8). 
® Supra note 6. 
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of the outstanding preferred, so that dividends would first be 
payable upon the new preferred before any could be paid upon 
those shares of the minority remaining outstanding. Before 
dividends might be paid to the common stockholders, however, 
the court made it clear that the accrued dividends upon the old 
preferred must first be paid. 

There had been a series of cases in Delaware which had 
made the device used in Johnson v. Lamprecht apparently 
necessary. The 1927 amendment to Section 26 of the Dela- 
ware Corporation Act*® contains a broader statement of the 
power to alter, amend or repeal than did the Ohio Act. There 
had been several attempts through charter amendment to 
wipe out accrued dividends in corporations formed under this 
statute. Two of these finally got into the court of last re- 
sort of Delaware and that court determined with finality that 
Section 26 was not broad enough to permit a wiping out of 
accrued dividends which the court thought were vested prop- 
erty rights.’* Recently, however, the Supreme Court of that 
state has held that accrued dividends may be eliminated through 
a plan of merger though not through an amendment to the 
charter under Section 26." The new provision in the Ohio 
Act is clear and permits the “discharge, adjustment or elimina- 

10 Sec. 26 of the Delaware Corporation Act as amended in 1927, 35 Del. 
Laws, c. 85. 

11 Keller v. Wilson, 190 Atl. 115 (Del. Sup. Ct., 1936); Consolidated 
Film Industries, Inc. v. Johnson, 197 Atl. 489 (Del. Sup. Ct., 1937). But 
laches may bar a remedy. Romer v. Porcelain Products, Inc., 2 A. (2d) 75 
(Del. Ch., 1938); Trounstine v. Remington-Rand, Inc., 194 Atl. 95 (Del. 
Ch., 1937). 

12 Federal United Corp. v. Havender, 8 U.S.L.W. 168 (Del. Sup. Ct., 
1940), reversing Havender v. Federal United Corp., 6 A. (2d) 618 (Del. 
Ch., 1939). The Supreme Court said: “The lower court erred in declaring 
the merger to be void on the theory that it was ‘an unauthorized attempt at 
recapitalization’ of the parent corporation which was ineffective as to the 
dissenting stockholders whose right to accumulated dividends would be extin- 
guished, under the rule announced by this court in Keller v. Wilson and Co., 
Inc., 190 Atl. 115. The Keller case is not applicable, since it involved de- 
struction of the right to accrued dividends by charter amendment, which was 


not authorized by statute, and not a merger of two corporations effected in 
the manner provided by statute.” (8 U.S.L.W. 168, at p. 169.) 
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tion of rights to accrued undeclared cumulative dividends,””* 


but gives to those who desire it an opportunity to retire from the 
company with an appraisal as provided for by Section 8623- 
72.'* Whether this is good policy is quite another thing. The 
Committee on Corporation Law, however, has taken the posi- 
tion that “in principle there is no distinction between changes 
of rights to dividends accrued in the past and changes operative 
in the future.””° This seems pretty clearly to turn down the 
theory of vested contract or property rights which, as yet, no 
court has sufficiently explained. 

While the Committee had the opportunity to make the act 
modern in another respect, namely, to permit corporations to 
be formed either by a corporation or by one natural person, it 
failed to do so and reenacted the former provision.** Why it 
should be necessary to have three incorporators, a majority of 
whom must be citizens of the United States, is a mystery which 
has long gone unexplained. There is no requirement that the 
three incorporators shall hold shares in the company or that 
they need continue in any capacity after filing the articles. And 
since corporations are empowered to hold stock without limit 
in other corporations, it has been customary for corporations, 
through their officers or attorneys, to incorporate new corpora- 

13.G.C. sec. 8623-14(3i). Johnson v. Lamprecht raised doubts as to 
whether the old provision was broad enough to permit, by amendment, the 
wiping out of accrued dividends. See also recent case of Harbine v. Dayton 
Malleable Iron Co., 22 N.E. (2d) 281 (Ohio App., 1939), in which the 
court directly held that they could not be wiped out. Comtra: Vulcan Corp. v. 


Westheimer and Co., 14 Ohio Op. 274, 27 Ohio L. Abs. 694 (1938), appeal 
dismissed for want of debatable constitutional question, 135 Ohio St. 136, 19 
N.E. (2d) go (1939). 

14 GS. sec. 8623-14(2) and (3). 

1° Ohio State Bar Association Committee on Corporation Law, Report on 
Proposed Amendments to the General Corporation Act, December 26, 1938, 
comment following sec. 14. It is suggested that the then existing sec. 15 
“probably leads to the same result.” But see note 13 supra. 

16 G.C. sec. 8623-4. See Michigan General Corporation Act, sec. 3 
which permits a corporation or a single natural person to incorporate. The 
statute preceding the 1927 Ohio Corporation Act required five incorporators, 
a majority of whom were required to be citizens of Ohio. This, perhaps, 
partially explains the present provision. 
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tions whenever subsidiaries are needed. Likewise, it is quite 
as possible for a citizen of Patagonia to incorporate himself by 
hiring a firm of attorneys who are citizens of the United States 
to be his incorporators, sign and file the articles, and take his 
subscription to stock. They drop out and leave him just as 
thoroughly incorporated as if he had been three, a majority 
of whom had been citizens of the United States. This is a 
place in the statute where realism is needed. 

In Section 4 a paragraph has clarified the distinction be- 
tween classes and series of shares.’ The board of directors may 
be authorized to adopt amendments to the articles with respect 
to unissued or treasury shares of any class, “to fix or alter the 
division of such shares into series, the designation and number 
of shares of each series, the dividend rate, dates of payment of 
dividends and dates from which they are cumulative, redemp- 
tion rights and price, liquidation price, sinking fund require- 
ments, conversion rights, and restrictions on issuance of shares 
of the same series or of any other class or series.””* While this 
gives the board a tremendous power over stock issues, it does 
work for flexibility in the management of the financing of the 
company. It should be noted, however, that power is not given 
the board to change the priority of any series.”® 

While Section 10 has been amended to make clear that 
which, by inference, must have been intended in former Sec- 
tion 10 by stating specifically that the incorporators (unless 
otherwise provided in the articles) may determine the price 
at which no par shares shall be subscribed, that they may 

17 G.C. sec. 8623-4(4b): “The express terms and provisions of shares of 
different series of any particular class shall be identical except that there may 
be variations in respect of any or all of the following: dividend rate, dates of 
payment of dividends and dates from which they are cumulative, redemption 
rights and price, liquidation price, sinking fund requirements, conversion 
rights, and restrictions on issuance of shares of the same series or of any 
other class or series.” 

18 G.C. sec. 8623-4(4b). Compare former G.C, sec. 8623-15(a). New 
sec. 8623-14(h) harmonizes with new sec. 8623-4 and sec. 8623-15(a). 


19 As to the arguments in favor of what Professor Berle has called “blank 
stock,” see BALLANTINE AND LaTTIN, CasEs AND MATERIALS ON CORPORAT.ONS 


(1939), pp- 380-384. 
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determine that par shares shall be subscribed for at a price 
greater than par, and that they are to fix the value of property 
exchanged for shares, there is still no indication that pre-incor- 
poration subscriptions are possible. The section still provides 
that “the incorporators or a majority of them shall order books 
to be opened for subscriptions to shares of the corporation at 
such time and place as they may determine.” While there is 
nothing in the act referring to pre-incorporation subscriptions, 
it is believed that they are quite as valid as they ever were. 
Since the Act is so specific in other respects, it would seem wise 
to make specific provision for pre-incorporation subscriptions. 
This should not be done, however, without a careful study of 
the common law decisions here and elsewhere on this perplex- 
ing problem.” 

Section 14(1) contains a somewhat ambiguous statement 
which, at first glance, seems to say that if an amendment to the 
articles is made within that section then, even if the articles do 
not “permit such amendment” the only remedy is through the 
appraisal section.” At least, no other remedy is suggested. If 
the articles do not permit the amendment, the change would 
be ultra vires the corporation. In similar cases, courts have 
always permitted a stockholder to enjoin the carrying out of 
the act. This, it is submitted, should be the interpretation of 
the new section, for a statute ought to be explicit in making 
appraisal the only remedy if the legislative intent is meant to 
go that far.” In other words, there should be alternative 


20 See Frey, Modern Development in the Law of Pre-Incorporation Sub- 
scriptions, 79 U. Pa. L. Rev. 1005 (1931); Morris, The Legal Effect of 
Pre-Incor poration Subscriptions, 34. W. Va. L. Rev. 219 (1928). 

21 G.C. sec. 8623-14(1) and (3) must be read together in this type of 
case. Compare former sec. 8623-15 with the new section 14(1) and (3). 

22 The California statute is suggestive on this question. See Beechwood 
Securities Corp., Inc. v. Associated Oil Co., 104 F. (2d) 537 (C.C.A. 9th, 
1939); Ballantine and Sterling, Upsetting Mergers and Consolidations: 
Alternative Remedies of Dissenting Shareholders in California, 27 Cal. L.Rev. 
664 (1939). The statute section is Cal. Civ. Code (Deering, 1937), sec. 
369(17). See also Michigan General Corporation Act. (1931), secs. 44, 54, 
15 Mich. Stats. Ann., secs. 21.44, 21.54. 
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remedies by appraisal or by injunction. If the articles do ex- 
pressly or by implication provide for such an amendment as is 
contemplated under Section 14(1), there is no remedy by 
appraisal.** A careful draftsman will not fail to provide ex- 
pressly for the changes contemplated by this section for, hard 
as it may be upon the shareholder who wakes up one fine day 
to find himself holding the bag, the corporation must protect 
itself against the day when it may not be able to pay those who 
dissent and demand appraisal. 

New Section 15 takes up the procedure by which amend- 
ments to corporate articles are made. There must be an “af- 
firmative vote of the holders of shares entitled under the 
articles to exercise at least two-thirds of the voting power of 
the corporation on such proposal (or if the articles so provide 
or permit, a greater or lesser proportion but not less than a 
majority of such voting power ), and by such vote of the holders 
of any particular class or classes of shares as may be required 
by the articles and by the provisions, when applicable, of sub- 
division (4) hereof.””** Under subdivision 4 of this section, 
the holders of shares of a particular class, whether or not there 
are limitations or restrictions upon their voting rights, are given 
the right to vote as a class in the enumerated cases.*” This sec- 
tion contemplates but one vote, rather than two, but this vote 
must comply with the provisions of the statute and of the 
articles.” The term “voting power” in this section is likely to 
confuse, but the Committee, in its comment following this 
section, has said: “In the event that the articles are silent with 
respect to voting power, then each share would be entitled to 
one vote. The language here used aims to cover the situation 
where, by a provision in the articles, each share of a given class 


23 See Report on Proposed Amendments, etc., supra note 15, Comment 
following sec. 14. For somewhat similar phrases see sec. 14(3); sec. 72. 

24 G.C. sec. 8623-15(3). 

25 See G.C. sec. 8623-15(4), (a)-(f). 

26 See Report on Proposed Amendments, etc., supra note 15, Comment 
following sec. 15. 
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may have a plural vote or where a given class is vested under 
the articles with a given percentage of the total voting power 
of the corporation.”** A major change has also been made in 
the proportion necessary to pass an amendment in a class vote 
under subdivision 4. The previous provision had required a 
majority vote. The new provision requires at least a two-thirds 
majority of the class entitled to vote though, if the articles 
expressly so provide, there may be a greater or lesser propor- 
tion, but not less than a majority of such shares of the par- 
ticular class. Again, good drafting will see to it that a majority 
vote is all that is necessary. 

One other important addition has been made to this section. 
It is provided that “if the proposed amendment would au- 
thorize any particular corporate action which, under any other 
section of this act or the existing articles, could be authorized or 
done only by or pursuant to a specified vote of shareholders, 
then such amendment must be adopted by a vote not less than 
the vote so specified.” It seems only just that if the articles 
permit amendments by majority vote, as they may, and if a 
specific provision in the articles permits consolidation or merger 
only by a three-fourths vote, the articles should not be changed 
in this respect except by a three-fourths vote.” 

Under new Section 15 (5) the convenience of adopting 
amended articles as well as amendments to the articles is pro- 
vided for. Under this section it is now possible to adopt 
amended articles so that they will include not only the new 
amendments made but also all amendments that may have 
been previously made. This, no doubt, will be a considerable 
convenience to many corporations which have a long record of 
amendments. 

Section 15a is a partially new section framed to put the 
Ohio law in line with the new Bankruptcy provisions.” The 
comment of the Committee is enlightening on this point: “The 

27 Supra note 26. 


28 See supra note 26, Comment. 
29 See sec. 8623-15(2). 
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purpose is to facilitate reorganizations under the Bankruptcy 
Act as amended. In the absence of a provision such as subdi- 
vision 2 a reorganization plan properly adopted and confirmed 
in a bankruptcy court might be défeated because the share- 
holders would neglect or refuse to take appropriate action under 
the General Corporation Act. For example, the plan of reor- 
ganization might require an amendment to the articles in order 
to provide for new classes of shares. The shareholders of the 
corporation may have lost interest in the reorganization because 
the corporation has been found to be insolvent or because hold- 
ers of two-thirds of the shares entitled to vote may not be 
satisfied with the plan. The Bankruptcy Act provides for hear- 
ings at which the shareholders can be heard. There is no point 
in requiring any additional action by shareholders after the 
court has approved the plan. Under subdivisions 2 and 3 the 
plan may become effective upon the filing of such certificate 
as may be provided for in the plan itself and in the order of the 
court. In part the above revision is based upon similar statutes 
in New York and Delaware.”* The trustee appointed in reor- 
ganization proceedings, or if no trustee was appointed, the 
officers of the corporation, or a master, referee, or other repre- 
sentative appointed by the court has the power to set the plan 
in motion.” All that is necessary is that one of them be 
directed by the decree or order of the court. No further act 
by directors or shareholders is necessary. While under a reor- 
ganization effected under the Ohio statute dissenting share- 
holders are given appraisal remedies, if the reorganization is 
effected pursuant to the Bankruptcy Act, dissenters are given 
only such rights and remedies as the plan of reorganization 
calls for.** This indicates another way out in many reorgani- 
zations where dissenting shareholders might be able to prevent 
the reorganization due to inability of the corporation to pay 
for the appraised shares. 

3° See Report on Proposed Amendments, etc., supra note 15, Comment 
following sec. 15(a). 


51 Sec. 15a (2a). 
32 Sec. 15a(4). 
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Section 17 has been considerably simplified and clarified 
by restatement. Under this section the board of directors will 
now have complete power (unless otherwise provided by the 
articles) to issue no par value shares and to fix the considera- 
tion for them. This has been the normal procedure where no 
par shares are authorized, the articles making special provision 
to the effect that the directors shall have this power. Being 
customary, a statutory enactment of the custom makes the best 
kind of law. 

It is important to note that throughout the new amend- 
ments the clause “Unless otherwise provided in the articles” 
continually reappears. It reenforces the idea that the articles 
constitute the working contract of the shareholders and that 
the particular power granted is subject to that contract if so 
desired by the shareholders. Section 20 contains this clause 
to cure a defect in former Section 20 which gave an absolute 
right to the directors to grant options. This is as it should be, 
particularly in case of share-purchase options, for these have 
many dangers if granted without restriction.» Former Section 
20 also placed no limitations on options to purchase stock au- 
thorized in the future. The new section specifically limits such 
options to “any authorized class or classes.” 

Important changes have been made in Section 31. The 
former section required that the certificate for shares state, 
among other things, “the number of each class of shares au- 
thorized to be issued . . . at the date of such certificate.” Since 
the number of shares authorized could be changed by amend- 
ments, cancellations by redemption, etc., it was frequently 
impossible, without much trouble, to make a truthful statement 
in this respect. The new section does not require this statement. 

Section 31 before the 1939 amendments also required a 
statement on the certificate “of all of the terms and provisions 
of each class of shares, or a summary thereof and a reference 


38 See Berle, Corporate Devices for Diluting Stock Participations, 31 Col. 


L. Rev. 1239, at 1260-1263, Stock Purchase Warrants; Berle, Investors and 
the Revised Delaware Corporation Act, 29 Col. L. Rev. 563, at 570 (1929). 
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134 
to the articles.” In case many classes were outstanding, this 
meant the printing of the terms in such small print, due to the 
limited size of a share certificate, that the human eye unassisted 
could not read them. Section 31 as arnended requires no state- 
ment of terms and provisions if the stock is not classified,*** 
and if classified it requires a statement on face or back of the 
designation of the class and series, and of the express terms and 
provisions of that class and series or a2 summary of them. As 
to other classes which are authorized, a statement that their 
terms and provisions are on file at the corporate office or with 
the transfer agent suffices. This section as amended complies 
with the requirements of the New York Stock Exchange and 
seems thoroughly adequate. 

The Committee had some well-grounded fears that the 
limited pre-emptive right given in Section 35 of the old statute 
was not as well guarded as it ought to be. It was pointed out 
that, after the shareholders with pre-emptive rights had been 
offered the new issue and had refused to take it upon the terms 
offered, the directors might offer it to outsiders upon more ad- 
vantageous terms.” So the present section was enacted to take 
care of that possible difficulty. The shares must be offered to 
outsiders at not less than they had been offered to the share- 
holders with pre-emptive rights, with an allowance for neces- 
sary expenses of sale, underwriting, etc. 

Section 37, the “stated capital” section, has been reworded 
and added to, resulting in considerable improvement. By the 
definition in subdivision 8 of this section, the term “outstanding 
shares” includes treasury shares, and so “stated capital” includes 
treasury shares no matter how acquired. The old section so de- 
fined it.*° Of course, treasury stock is in no true sense a liability 
nor can it be considered as an asset if we look at it realistically. 

888 J.¢., “If the corporation has authorized only one class of shares, then 
no express terms and provisions need be stated.” Report on Proposed Amend- 
ments, etc., supra note 15, Comment 3 following sec. 31. 

84 See Report on Proposed Amendments, etc., supra note 15, Comment 


following sec. 35. 
35 See new sec. 37(2), (3) and (8). See old sec. 37(1) and (2). 
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It is a liability only when it is reissued and whatever is then ob- 
tained for it becomes an asset for the first time. While account- 
ants have classified treasury stock as current assets, investment 
assets, unclassified assets, as a deduction from stated capital, as 
a deduction from aggregate net worth, and as a deduction from 
earned surplus, “It has been pointed out that the proper method 
of showing treasury shares is as a deduction from earned surplus 
at the cost of acquisition, if any. It is not sufficient merely to 
indicate that the net worth (which includes capital and surplus) 
is diminished, but it should also be shown what subdivision of 
net worth is affected, viz. the surplus available legally for such 
purchase.”** The Committee quotes from Mr. Hills’ article*’ 
that “stated capital is solely a quantum, a marginal or minimum 
amount which must be kept in existence and be maintained as a 
condition precedent to the withdrawal of assets to or for the 
benefit of shareholders.”** The purchase of its own shares out 
of a proper fund does not in fact reduce that “quantum” of 
which Mr. Hills speaks. Under the statute, the creditor has no 
complaint for he is protected by the definite limitations upon 
the purchase of its own shares by the corporation.” Further- 
more, Section 41(9) as amended specifically prohibits treasury 
shares from being considered as an asset in the determination of 
the excess of assets over liabilities plus stated capital for the pur- 
pose of declaring and paying dividends, purchase of its own 
shares or making any other distribution to its shareholders, a 
wise prohibition but quite unnecessary if treasury shares are cor- 
rectly carried, as indicated above, on the balance sheet. 

One other arguable effect of the amendment just discussed 
(Section 41(9), paragraph 2) is this. Under old Section 


86 Ballantine and Lattin, of. cit. supra, note 19, at p. 522. Note on 
Accounting for Treasury Shares on the Balance Sheet; Graham and Katz, 
Accounting in Law Practice, p. 156 (1932). 

87 Hills, A Model Corporation Act, 48 Harv. L. Rev. 1334, at 1360 
(1935). 

88 See Report on Proposed Amendments, etc., supra, note 15, Comment 
following sec. 37. 

39 See sec. 41. 
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8623-41 it was reasonably arguable that, except in case of a 
purchase of its shares under subdivision (c), shares could be 
purchased by the company out of capital, as in Massachusetts 
and Wisconsin.*” That is a surplus created by deducting total 
liabilities, not including stated capital, from total assets could 
be used in the purchase of its own shares unless “there is reason- 
able ground for believing that the corporation is unable or, by 
such purchase, may be rendered unable to satisfy its obligations 
and liabilities.** Does the addition of this new paragraph have 
the effect of requiring that, in all cases of purchases authorized 
under Section 8623-41, the stated capital must be considered as 
a liability to be deducted along with other liabilities from the 
total assets? From the position of this new paragraph in the 
section, it seems reasonable to believe that a purchase by a 
corporation of its own shares cannot be made out of any fund 
short of a surplus as defined in subdivision (8) of Section 41. 
Section 39, which concerns the reduction of stated capital, 
starts with the words: “Except as otherwise permitted by this 
act in the case of consolidation, merger or reorganization, the 
stated capital of a corporation shall be reduced only as permitted 
by this section . . .” Former Section 39 made no exceptions, 
stating that stated capital could only be reduced as provided for 
in this section. Another difficulty that has been remedied is that 
which, under the former section, made it difficult to reduce 


*° Subdivision (c) is the only subdivision in the old statute that says 
anything about purchasing out of a surplus from which a dividend might have 
been declared. See Scriggins v. Thomas Dalby Co., 290 Mass. 414, 195 N.E. 
749 (1935); Barrett v. W. A. Webster Lumber Co., 275 Mass. 302, 175 
N.E. 765 (1931); Rasmussen v. Schweizer, 194 Wis. 362, 216 N.W. 481 
(1927); Koeppler v. Crocker Chair Co., 200 Wis. 476, 228 N.W. 130 
(1929). See also Note, May a Corporation Purchase Its Own Stock Out of 
Capital? The Problem Revisited, 27 Georgetown L.J. 217 (1938); Ballan- 
tine and Lattin, op. cit. supra, note 19, at pp. 501-502. 

* G.C. sec. 8623-41, next to last paragraph in the section. 

*7G.C. sec. 8623-41(9), par. 2, reads: “In the determination of the 
excess of a corporation’s assets over its liabilities plus stated capital, for the 
purpose of declaring and paying a dividend, purchasing its own shares or 
making any other distribution to shareholders, treasury shares shall not be 
considered as an asset of the corporation.” 
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stated capital by converting shares of a greater par value into 
shares of a less par value. Subdivision 4 of the new section spe- 
cifically provides for this. Subdivision 9 of this section provides 
that shares converted or retired under the provisions of Section 
39 are to be considered as authorized but unissued shares, thus 
filling another breach left open in the former section. Sub- 
division 11 provides for an optional filing of the certificate of 
cancellation where shares, by their terms, upon conversion, re- 
demption or purchase, are to be cancelled. There is a prohibition 
against re-issue under such circumstances. It is necessary, how- 
ever, that the certificate be filed if cancellation is desired. The 
Committee points out that the former section contained a com- 
pulsory requirement for filing which was often violated. Hence, 
the new provision. 

The purchase of its own shares by a corporation, trouble- 
some at common law and somewhat baffling under modern 
statutes, receives a clearer treatment in amended Section 41, 
subdivision 1 providing for cases where the articles authorize 
the redemption of shares, subdivision 2 including the case of 
repurchase from a subscriber who has not paid for his shares in 
full, and subdivision 9, paragraph 2, which prohibits consider- 
ing treasury shares as an asset for the purposes already dis- 
cussed.** Subdivision 9 also provides for the purchase of shares 
pursuant to a resolution of reduction of stated capital as pro- 
vided for in Section 39. 

Section 47 has been amended to provide for the record dates 
of shareholders’ meetings which have been called in the unusual 
ways permitted by Section 43, that is, by a majority of the board 
acting without a meeting, by persons holding 25 per cent of all 
the voting shares, or by other officers or persons designated by 
the articles. The new section permits the record date to be set 
by the person or persons authorized to call the meeting. The 
setting of record dates is extremely important in a number of 
cases pointed out by the Committee in the Comment under this 


48 See p. 12, supra. 
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section. The defect is now cured. Also, subdivision 1 provides 
that the board may fix a date “which shall not be a past date.” 
There was some doubt before this amendment as to whether a 
record date might be a past date. At least, the matter of judi- 
cial interpretation is eliminated by this section. 

Requirements of notice, the calling of meetings of the board 
and of adjournments of such meetings are provided for in Sec- 
tion 57. This section is chiefly for those corporations which do 
not have codes of regulations. It was the Committee’s intent 
“to make the act sufficiently complete to permit a corporation 
to carry on its business in the event that there should not be a 
code of regulations or it should be incomplete in details.“ 

By Section 67 Ohio corporations are now authorized to 
merge or consolidate with corporations of other states whose 
laws so permit. There has been much need for this provision 
and it is surprising that the 1927 Act did not provide for this. 
“Two features are provided for in this amendment that are in 
advance of the statutes of other states. One is the provision 
permitting the effective date of a merger or consolidation to be 
fixed in the agreement and the other is the provision continuing 
the life of constituent corporations for the execution of deeds 
and instruments necessary completely to vest title. These provi- 
sions should be particularly useful in the merger or consolida- 
tion of Ohio and foreign corporations.”*” The Committee also 
informs us that a careful study of Section 112 of the Internal 
Revenue Act of 1936 and Treasury Regulation No. 94 was 
made before drafting this provision.** Section 68 has likewise 
been amended to state the effect of the consolidations author- 
ized in the preceding section. 

A copy of the articles or amended articles, filed with the 
secretary of state and certified by him, is now made conclusive 
evidence (except as against the state) of incorporation under 

** Report on Proposed Amendments, etc., supra, note 15, Comment fol- 
lowing sec. 57. 


45 Jbid., Comment following sec. 67. 
4° Supra, note 45. 
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the Ohio laws.** This would seem to make obsolete the doc- 
trine of corporations de facto. Nothing of value will thereby 
be lost but much will be gained. 

A few other amendments were made in the last legislative 
session, but they are not as clearly significant as the ones dis- 
cussed.** By and large, the statute has been made more work- 
able and has cumulatively added to the idea that the relation- 
ship of shareholder to corporation is merely one of contract 
which, due to the shareholder’s agreement in the beginning, 
permits many major changes which will affect his position as a 
shareholder. In the most important changes, he is permitted an 
exit by way of the appraisal section, but even here the phrase 
“unless the articles otherwise provide” frequently raises an ob- 
stacle. It seems very clear that no provision has yet confined the 
shareholder’s remedy to appraisal in cases where the authority 
of the majority has been exceeded or where the majority is ex- 
ercising its power fraudulently. A recent case has bolstered up 
this idea. 

It frequently happens that, no matter how carefully a stat- 
ute is framed, questions are presented for judicial clarification. 
The well-known and elusive “legislative intent” is sought to 
solve the matter. The legislature not having left any record of 
its intent, the court is thrown upon its own resources to guess 
what that intent might possibly have been. And “guess” is the 
right word for this judicial process. The Corporations Commit- 
tee has left a valuable, formal, printed record in the form of 
the Report frequently cited in this paper which is accessible and 
which was available to the legislature for the asking. This Re- 
port ought to be consulted when it is doubtful what the legisla- 
ture meant in these new enactments. It is the source material 
for any judge who has a respect for realism in the judicial 
process. And it ought likewise to be the strongest tool available 
to the lawyer in presenting his case of probable legislative intent. 

47 G.C., sec. 8623-117. 


48 See secs. 5, 40, 74, 76, 101, 114, 116, 118, 120, 132. 
4° Johnson v. Lamprecht, supra, note 6, at p. §78. 











The Negotiable Instruments Law 
in Ohio 
Rosert M. Hunter} 


One who has occasion to make any considerable study of 
the law of negotiable instruments in Ohio is struck with one 
fact. There are many problems which have resulted in much 
litigation and accumulation of authorities in other states and 
upon which there is little or no case authority in Ohio. The 
Uniform Negotiable Instruments Law has been adopted in 
every state as well as in the District of Columbia and the ter- 
ritorial possessions." Ohio was among the states which adopted 
the law soon after its approval by the body now known as the 
National Conference of Commissioners on Uniform State 
Laws.’ The dearth of reported cases construing the statute is 
not to be explained by the fact that it is new and untried. New 
York adopted the law in 1897 only five years earlier than Ohio, 
yet the former has approximately ten times as much case law 
concerning it as has the latter.* 

After puzzling over the question of why a great commercial 
state such as Ohio should have so small a body of case law on 
controversial points of the N.I.L. the writer has reached a 
tentative conclusion.* It is probable that the cognovit or judg- 

¢ Professor of Law, Ohio State University. 

1 Brannan’s, N.I.L. (6th ed. Beutel 1938) p. 1194. 

2 The Negotiable Instruments Law was drafted by a Committee of the 
National Conference of State Boards of Commissioners for Promoting Uni- 
formity of Legislation in the United States appointed in 1895. The draft 
was approved by the Conference in 1896 and adopted in Connecticut, Colo- 


rado, New York and Florida in 1897. It was adopted in Ohio in 1902, 95 
O.L. 169 and became effective Jan. 1, 1903. See Brannan of. cit. supra, note 
I, at p. 1194. 

5 This is a rough approximation from the fact that Brannan’s, N.I.L. (6th 
ed. Beutel 1938) lists 740 cases from New York and 72 from Ohio. There 
are duplications in the table of cases and hence the total number of cases is 
less than the number just indicated for each state. 

* If any former student or reader can suggest anything which would shed 
light either as confirming or casting doubt upon this tentative conclusion, it 


will be appreciated. 
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ment note is more widely used in this state than in most others. 
Statistics to support this belief are not available. It is true, 
however, that in many states the warrant of attorney to confess 
judgment is void and the cognovit note is not used at all.° It 
is probable that such notes are used more frequently in some 
parts of Ohio than in others. An examination of 1500 cases in 
the Franklin County Common Pleas Court reveals that prac- 
tically all negotiable instrument cases involve either cognovit 
notes upon which judgment is taken by confession or notes 
secured by real estate mortgage foreclosure of which is sought 
in the same action with that on the note. It is not customary 
for the latter notes to contain a warrant of attorney to confess 
judgment. The character of transaction out of which such notes 
arise probably precludes many of the problems which have 
been the subject of great controversy.° Eliminating the cases 
involving foreclosure of real property mortgages the great bulk 
of negotiable instrument litigation seems to involve cognovit 
notes. While it is possible for a defendant to have a cognovit 


* Note. Validity of Warrant of Warrant of Attorney to Confess Judgment 
(1938) 16 Tex. L. Rev. 585. Indiana has probably gone further than any 
other state in attempting to discourage the use of cognovit notes. The legisla- 
ture of that state in 1927 enacted two laws (Ch. 66, Acts of 1927) “An Act 
entitled an act concerning contracts to pay money, making unlawful all con- 
tracts and stipulations for the confession of judgments under powers of attor 
ney given before a cause of action to enforce judgment of money due therein 
shall be accrued, or for the release of errors, or for giving consent to the issue 
of execution under any powers of attorney so given.” (Burns Ind. Stat. Ann. 
2-2904 & 5). 

Ch. 227 Acts of 1927, an Act entitled an act defining a cognovit note, 
prohibiting their execution and procurement and fixing a penalty for viola- 
tion thereof. (Burns Ind. Stat. Ann. 2-2906). See Farabaugh and Arnold, 
Commentaries on the Public Acts of Indiana, 1927 U1. The Cognovit Note 
Act (1929) 5 Ind. L.J. 93 and Gavit, The Indiana Cognovit Note Statute 
(1929) 5 Ind. L.J. 208. Ogden, Negotiability of Judgment Notes (1928) 
3 Ind. L.J. 695. 

® Among other factors might be mentioned the following: (1) the loan 
is usually for a long period, (2) the payee is generally a financial institution 
whose business is that of lending money on such security rather than that of 
discounting negotiable paper as a somewhat speculative business, (3) standard- 
ized forms which have been carefully drawn to eliminate troublesome prob- 
lems of construction are used. 
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judgment vacated it seems to be infrequently done.’ Matters 
which are pleaded by way of answer or demurrer in other 
jurisdictions, and which must be disposed of before judgment 
is rendered, are unnoticed in the great mass of cases where 
cognovit judgments are taken and remain unquestioned. 

For the purpose of substantiating the thesis that many im- 
portant negotiable instrument questions are as yet undecided in 
Ohio it is proposed to discuss some of them in this article. This 
is done with the further purpose of suggesting to Ohio lawyers 
some of the leading authorities pro and con bearing upon such 
questions.* 


CHATTEL Nores 


It is quite common for notes, cognovit and otherwise, given 
as part or all the purchase price of a machine or piece of equip- 
ment to recite that fact and that title thereto is to remain with 
the seller until the note is paid. N.I.L. Section 3° provides: 
“An unqualified order or promise to pay is unconditional within 
the meaning of this act, though coupled with; ... (2) A state- 
ment of the transaction which gives rise to the instrument.” In 
view of this it is not surprising that most of the cases which have 
involved the question of negotiability of a title retaining note 
have held affirmatively.” Seemingly the only reported cases 


7 An article to be published in the Journat in the near future will deal 
with the various phases of the law of cognovit judgments. It is hoped that 
data to support the statement in the text will be available for use in that article. 

® Still another purpose is that of eliciting from readers any helpful sug- 
gestions or criticisms as mentioned at the end of this article. 

® Ohio G.C, sec. 8108. 

10 Brannan’s, N.I.L. (6th Ed. Beutel 1938) p. 155, 181. 

Ann. Negotiadbility of title retaining notes, 28 A.L.R. 699; 44 A.L.R. 
1397- 
Ann. Note for purchase price as conditional sale, 17 A.L.R. 1481; 92 
A.L.R. 335. 

7 Am. Jur. “Bills and Notes” sec. 191 et seg. p. 900. 
10 C.J.S. “Bills and Notes” sec. 92, p. 540. 
Bigelow, Bitis, Norges & Cuecks (3rd ed. Lile 1928) sec. 98, p. 61. 
Daniel, NEcoTIABLE INsTRUMENTS (7th ed. Calvert 1933) sec. 56, p. 62. 
Ogden, NecoTiaBLE INsTRUMENTs (4th ed. 1938) sec. 64, p. 115. 
Aigler, Conditions in Bills and Notes (1928) 26 Mich. L. Rev. 471. 
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in Ohio are two circuit cases decided long before the adoption 
of the statute and therefore of little aid on the question of its 
construction.” 
ACCELERATION CLAUSES 

N.I.L. Section 2** provides: “The sum payable is a sum 
certain within the meaning of this act, although it is to be paid, 
. . - (3) By stated installments, with a provision that upon 
default in payment of any installment or of interest the whole 
shall become due; . . .” There is no provision expressly cov- 
ering the rather common form of note which recites that it is 
secured by collateral, and that if the collateral depreciates in 
value more will be furnished or the note will become immedi- 
ately due or will do so at the option of the holder. The better 
view would seem to be that such a clause does not impair nego- 
tiability."* However, there is a substantial body of opinion to 
the opposite effect.” 


Richter, Are Chattel Notes Negotiable (1930) 5 Notre Dame Lawy. 172. 

Titche, /s Negotiability Impaired by a Retention of Title (1933) 7 Tu- 
lane L. Rev. 607. 

Notes. (1922) 11 Cal. L. Rev. 37; (1927) 100 Cent. L. Jour. 136; 
(1932) 31 Mich. L. Rev. 272; (1927) 25 Mich. L. Rev. 668; (1923) 71 
U. Pa. L. Rev. 167. 

1 29 O. Jur. “Negotiable Instruments” sec. 87, after stating that there is 
a diversity of opinion, says, “The question is not settled in Ohio,” and cites 
only Mansfield Sav. Bk. v. Miller, 2 Ohio C.C. 96, 1 Ohio C.D. 383 (1887 
Aff. W.O. 53 Ohio St. 666; 44 N.E. 1142 (1895) and Mansfield Sav. Bk. v. 
Flowers, 9 Ohio Dec. Rep. 169, 11 Ohio L. Bull. 141 (1881). Both cases 
held the notes to be negotiable. 

12 Ohio G.C. sec. 8107. 

8 Brannan’s, N.I.L. (6th ed. Beutel 1938) p. 170, 180. 

Ann. Acceleration provisions as affecting negotiability, 34 A.L.R. 872; 
72 A.L.R. 268. 

Ann. Effect on note of acceleration of mortgage securing note, 34 A.L.R. 
848; 56 A.L.R. 185. 

Ann. Validity of provision accelerating maturity of obligations as affected 
by rule against contracts in restraint of trade, 96 A.L.R. 1130. 

Ann. Duty of creditor to apply funds so as to prevent operation of accel- 
eration clause, 80 A.L.R. 246. 

8 Am. Jur. “Bills and Notes” sec. 158 et seg. p. 878. 

10 C.J.S. “Bills and Notes” sec. 98 et seg. p. 548. 

BicELow, Butts, Norges & Cuecks (3rd ed. Lile 1928) sec. 143, p. 90. 

Danie, NecoTiaBLE InstRUMENTs (7th ed. Calvert 1933) sec. 54, 


p. 56. 
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CoNSENT TO EXTENSION OF TIME 


It is not uncommon for instruments otherwise negotiable 
to contain a clause permitting the extension of time of payment 
without loss of rights against the parties. N.I.L. Section 5*° 
provides: “An instrument which contains an order or promise 
to do any act in addition to the payment of money is not nego- 
tiable. But the negotiable character of an instrument otherwise 
negotiable is not affected by a provision which: .. . (3) Waives 
the benefit of any law intended for the advantage or protection 
of the obliger; ...” The purpose of a clause permitting ex- 
tension of time is to waive the benefit of the rule of suretyship 
law which is codified in N.I.L. Section 120°° “A party second- 
arily liable on the instrument is discharged . . . (6) By any 
agreement binding upon the holder to extent the time of pay- 
ment, or to postpone the holder’s right to enforce the instru- 


OcpEN, NecoTiaBLE InsrRUMENTS (4th ed. 1938) sec. 54, p. 77. 

Aigler, Time Certainty in Negotiable Paper (1929) 77 U. Pa. L. 
Rev. 313. 

Chafee, Acceleration Provisions in Time Paper (1919) 32 Harv. L. Rev. 
747. 

Gilligan, Acceleration Clauses in Notes and Mortgages (1939) 88 U. Pa. 
L. Rev. 94. 

Turner, A Factual Analysis of Certain Proposed Amendments to the N.1.L. 
(1929) 38 Yale L. J. 1047. 

Waddell, Acceleration Clauses and Negotiability (1925) 11 Va. L. Rev. 
129. 

Notes. (1932) 20 Cal. L. Rev. 329; (1931) 19 Cal. L. Rev. 525; (1919) 
7 Cal. L. Rev. 263; (1937) 37 Col. L. Rev. 430; (1933) 8 Ind. L. Jour. 
550; (1927) 13 lowa L. Rev: 98; (1929) 15 lowa L. Rev. 94; (1933) 31 
Mich. L. Rev. 983; (1932) 31 Mich. L. Rev. 272; (1932) 30 Mich. L. 
Rev. 789; (1931) 29 Mich. L. Rev. 924; (1924) 22 Mich. L. Rev. 710; 
(1932) 16 Minn. L. Rev. 302; (1932) 16 Minn. L. Rev. 308; (1933) 11 
Tenn. L. Rev. 282; (1933) 7 U. Cin. L. Rev. 334; (1939) 17 Tex. L. 
Rev. 199; (1938) 24 Va. L. Rev. 921. 

29 O. Jur. “Negotiable Instruments” sec. 81 discusses the problem and 
cites only Ashland B. & L. Co. v. Kerman, 23 Ohio App. 127, 155 N.E. 245; 
4 Ohio L. Abs. 646 (1926) motion to certify record overruled in 25 Ohio L. 
Rep. 96, holding acceleration clause in note does not prevent it from being 
negotiable. 

14 See authorities cited in note 13, supra. 

18Ohio G.C. sec. 8110. 
18 Ohio G.C. sec. 8225. 























THE NEGOTIABLE INSTRUMENTS LAW 145 


ment, unless made with the consent of the party secondarily 
liable, or unless the right of recourse against such party is ex- 
pressly reserved.” The great majority of cases have upheld the 
negotiability of instruments containing such provisions."’ How- 
ever, there is a minority view." 


BurpDEN OF Proor oF CoNnsIDERATION 

N.I.L. Section 24"° provides that “Every negotiable in- 
strument is deemed prima facie to have been issued for a valu- 
able consideration; and every person whose signature appears 
thereon to have become a party thereto for value” and Section 
28*° “Absence or failure of consideration is matter of defense 
as against any person not a holder in due course; and partial 
failure of consideration is a defense pro tanto which the failure 
is an ascertained and liquidated amount or otherwise.” It seems 
rather obvious that want of consideration and failure of con- 
sideration are put in the same category and that burden of proof 
of either would rest upon the defendant alleging it. This is 
the view taken by most of the cases which have given any atten- 
tion to the above sections.” Ginn v. Dolan™ is frequently cited 


17 Brannan’s, N.I.L. (6th ed. Beutel 1938) p. 185. 

Ann. Negotiability As Affected by Provisions for Extension of Time, 77 
A.L.R. 1085. 

7 Am. Jur. “Bills and Notes” sec. 151 et seg., p. 874. 

10 C.J.S. “Bills and Notes” sec. 99 et seq., Pp. 554. 

DaniEL, NeGcoTiaBLE INsTRUMENTs (7th ed. Calvert 1933) sec. 57, 
p- 64. 

Notes: (1935) 15 Bost. U.L. Rev. 297; (1918) 3 Corn. L.Q. 125; 
(1928) 3 Ind. L.J. 397; (1926) 1 Ind. L.J. 206; (1918) 4 Iowa L. 
Bull. 123; (1929) 14 lowa L. Rev. 458, 477; (1928) 26 Mich. L. Rev. 
568; (1923) 21 Mich. L. Rev. 927; (1935) 9 Tul. L. Rev. 461; (1929) 
77 U. Pa. L. Rev. 1021. 

29 O. Jur. “Negotiable Instruments” sec. 82 discusses the problem but 
cites no Ohio cases. 

18 See authorities cited in note 17, supra. 

19 Ohio G.C. sec. 8129. 

2° Ohio G.C, sec. 8133. 

#1 Brannan’s, N.I.L. (6th ed. Beutel 1938) p. 363. 

DaniEL, NecoTiaBLE INstTRuMENTs (7th ed. Calvert 1933) sec. 180, 
p- 220. 

Ann. Burden of Proof As to Lack or Failure of Consideration When Plain- 
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for the opposite view and it is true that the Ohio Supreme 
Court in that case distinguished between want and failure of 
consideration and held that the burden of proof, where want of 
consideration was alleged, rested upon’ the plaintiff. Several 
inferior court cases in recent years have taken the same view 
citing Ginn v. Dolan.** However, it has been pointed out in a 
well reasoned common pleas court case** that the note involved 
in Ginn v. Dolan was executed prior to the effective date of 
the N.I.L. and Section 195” “The provisions of this act do not 
apply to negotiable instruments made and delivered prior to 
the passage hereof.” This probably accounts for the absence of 
any reference to the pertinent provisions of the N.I.L. in the 
opinion in Ginn v. Dolan. It seems quite probable that when 
occasion arises the court will fall in line with the majority view 
that the burden of proof rests upon the defendant. 


Bank CrepiT as VALUE 
In England and in Canada where the holder of an instru- 
ment deposits it with his bank and is credited with the amount 
the bank thereby becomes a holder for value.” The prevailing 


tiff Not Protected As Holder in Due Course, 35 A.L.R. 1370; 65 A.L.R. 904. 

8 Am. Jur. “Bills and Notes” sec. 1005 e¢ seg., p. 594. 

11 C.J.S. “Bills and Notes” sec. 655b, p. 75. 

Danforth, Burden of Proof of an Issue of Want of Consideration under 
the N.I.L. (1923) 96 Cent. L.J. 350. 

Kent, Want of Consideration and Value in Negotiable Instruments (1926) 
3 Wis. L. Rev. 32. 

Notes. (1925) 25 Col. L. Rev. 98; (1937) 26 Ill. B.J. 71; (1931) 16 
lowa L. Rev. 553; (1925) 29 Law Notes (N.Y.) 83; (1940) 38 Mich. L. 
Rev. 399; (1939) 37 Mich. L. Rev. 950; (1925) 23 Mich. L. Rev. 793; 
(1925) 9 Minn. L. Rev. 280; (1926) 35 Yale L.J. 369. 

22 81 Ohio St. 121, go N.E. 141, 135 Am. St. Rep. 761, 18 Ann. Cas. 
204 (1909). 

23 2g O. Jur. “Negotiable Instruments” sec. 608. Three recent court of 
appeals cases cited in the supplement are: Sharick v. Szefcyk, 17 Ohio L. Abs. 
332 (1934); Schardt v. Schardt, 17 Ohio L. Abs. 185 (1934), and St. John 
v. St. John, 23 Ohio L. Abs. 290 (1937). Motion to certify overruled March 
17, 1937- 

4 Miller Rubber Prod. Co. v. Noll, 30 Ohio N.P. (N.S.) 305 (1933). 

25 Ohio G.C. sec. 8299. 

26 Royal Bank v. Tottenham (1894) 2 Q.B. 715; Capital & Counties 
Bank v. Gordon (1903) A.C. 240; Ex parte Richdale (1882) 19 Ch. D. 
409; Bank of British N.A. v. Warren (1909) 19 Ont. L. Rep. 257; 6 A.L.R. 


253- 





THE NEGOTIABLE INSTRUMENTS LAW 147 


rule in this country is to the contrary.” It is generally held that 
the bank must have actually honored withdrawals by the de- 
positor which tapped that particular deposit before it can be 
regarded as a holder for value.” The question would ordinarily 
arise where there is a personal defense to an action on the de- 
posited instrument and the bank is claiming immunity from 
such defense by reason of being a holder in due course. Of 
course if the depositor or some prior holder were a holder in 
due course, N.I.L. Section 58” would give adequate protection 
to the bank. It provides “. . . But a holder who derives his 
title through a holder in due course, and who is not himself a 
party to any fraud or illegality affecting the instrument, has 
all the rights of such former holder in respect of all parties 


prior to the latter.” Where some previous holder gave value 


27 Ann. Crediting the Proceeds of Negotiable Paper to Holder's Deposit 
Account as Constituting Bank as Holder in Due Course, 6 A.L.R. 252; 24 
A.L.R. 901; 60 A.L.R. 247 and 80 A.L.R. 1064. 

Brannan’s, N.I.L. (6th ed. Beutel 1938) p. 375 states that this is the 
majority rule but on p. 376 criticizes the rules and cites a number of recent 
cases which “have reached the proper result that mere crediting the account 
is value.” 

Ann. Crediting Amount to Depositor’s Account as Precluding Recovery 
Back of Money Paid to Bank by Mistake, 25 A.L.R. 129. 

29 O. Jur. “Negotiable Instruments” sec. 187, p. 960. 

8 Am. Jur. “Bills and Notes” sec. 442, p. 191. 

10 C.J.S. “Bills and Notes” sec. 316 b, p. 803. 

BicELow, Biius, Notes & Cuecxs (3rd ed. Lile) sec. 477, p. 367. 

DaniEL, NEGOTIABLE INsTRUMENTs (7th ed. Calvert 1933) sec. 899, 


951. 

Baker, Bank Deposits & Collections (1912) 11 Mich. L. Rev. 122. 

Frye, Crediting an Account as Value (1924) 2 Wis. L. Rev. 408. 

Moore, Susman & Corstvet, Drawing against Uncollected Checks (1935) 
45 Yale L.J. 260. 

Townsend, Bank Deposits of Commercial Paper (1929) 7 N.Y.U.L.R. 
292, 618. 

Turner, Deposits of Demand Paper As Purchases (1928) 37 Yale L.J. 
874. 
Comment, Value in the Transfer of Negotiable Instruments (1924) 33 
Yale L.J. 628. 

Notes: (1920) 20 Col. L. Rev. 351; (1928) 27 Mich. L. Rev. 100; 
(1919) 17 Mich. L. Rev. 703; (1923) 7 Minn. L. Rev. 583; (1929) 6 
N.Y.U. L. Rev. 318; (1923) 72 U. Pa. L. Rev. 61; (1921) 69 U. Pa. L. 
Rev. 378. 

28 See note 27, supra. 


2° Ohio G. C. sec. 8163. 
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but was not a holder in due course it would seem that the bank 
having the other qualifications set out in N.I.L. Section 52° 
might claim to be a holder in due course by virtue of N.I.L. 
Section 26” “Where value has at any time been given for the 
instrument, the holder is deemed a holder for value in respect 
to all parties who became such prior to that time.” For some 
reason this possibility has escaped the attention of the courts 
dealing with the bank credit question.” 


Rute 1n Ciayton’s CasE 

In connection with the question of determining whether a 
bank has become a holder for value by reason of permitting 
withdrawals there is frequently difficulty arising from a suc- 
cession of deposits and withdrawals. Some courts have held 
that the amount represented by the deposited item has never 
been withdrawn if the depositor’s account has been continuously 
larger than it was prior to that particular deposit because of 
subsequent deposits.** The more common view, however, is 
that which applies the rule in Clayton’s Case that “first 
money in is first money out” or that first debits are to be charged 
against first credits.*° 


8° Ohio G.C. sec. 8157. 

31 Ohio G.C. sec. 8131. 

82 See Hunter, Holders for Value of Negotiable Instruments (1937) 22 
Ill. L. Rev. 287. 

38 Nat. Bk. of Commerce v. Morgan, 207 Ala. 65, 92 So. 10, 24 A.L.R. 
897; American Surety Co. v. Ind. Sav. Bk., 242 Mich. 581, 219 N.W. 689, 
27 Mich. L. Rev. 100 (1928) and annotations in A.L.R. cited supra note 27. 

34 (1816) 1 Mer. 572. 

‘y 29 O. Jur. “Negotiable Instruments” sec. 187, p. 961. No Ohio cases 
cited, 

Brannan’s, N.I.L. (6th ed. Beutel 1938) p. 383. 

Ann. Crediting the Proceeds of Negotiable Paper to Holder's Deposit Ac- 
count As Constituting Bank a Holder in Due Course, 6 A.L.R. 252; 24 A.L.R. 
g01; 60 A.L.R. 247 and 80 A.L.R. 1064. 

8 Am. Jur. “Bills and Notes” sec. 443, p. 194. 

10 C.J.S. “Bills and Notes” sec. 316 b, p. 806. 

BicELow, Bitis, Notes anp Cuecks (3rd ed. Lile 1928) sec. 489, 
477> P- 368. 

DanieEL, NecoTiaBLe INstruMENTs (7th ed. Lile Calvert 1933) sec. 
899, P- 953- 

Comment, First Money in Is First Money Out (1936) 10 U. Cin. L. 
Rev. 278. 

Notes: (1932) 26 Ill. L. Rev. 579; (1921) 69 U. Pa. L. Rev. 378. 
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COLLATERAL SECURITY FOR PrE-ExiIsTING DEBT 

N.1L.L. Section 25*° provides “Value is any consideration 
sufficient to support a simple contract. An antecedent or pre- 
existing debt constitutes value; and is deemed such whether the 
instrument is payable on demand or at future time.” Even 
prior to the statute it was generally held that a negotiable 
instrument taken as payment of a pre-existing debt was taken for 
value although there would have been no consideration in such 
a transaction involving a non-negotiable contract.** However, 
where the instrument was taken merely as collateral security 
for a pre-existing debt there were two lines of authorities prior 
to the statute.** The so-called federal rule originated with 
Swift v. Tyson.** The obsequies for the holding that there 
could be a distinct federal rule were read in the case of Erie R. 
Co. v. Tompkins.” Under the rule of the latter case the fed- 
eral courts would have been bound in Swift v. Tyson to follow 
the New York rule as found in Bay v. Coddington.” The 
latter case held that one taking an instrument as collateral 


36 Ohio G.C. sec. 8130. 

37 BicELow, Bitus, Norges anp Cuecks (3rd ed. Lile 1928) sec. 489, 
p- 383. 

Brannan’s, N.I.L. (6th ed. Beutel 1938) p. 391. Indicating some doubt. 

DaniEL, NEGoTIABLE InstRUMENTs (7th ed. Calvert 1933) sec. 209, 
p. 262. 

88 BicELow, Bits, Notes anp Cuecxs (3rd ed. Lile 1928) sec. 489, 
p- 383. 

DaniEL, NeGoTiaBLE INstRUMENTs (7th ed. Calvert 1933) sec. 900, 
p- 956. : 

29 O. Jur. “Negotiable Instruments” sec. 195, p. 967. 

8 Am. Jur. “Bills and Notes” sec. 440, p. 188. 

10 C.J.S. “Bills and Notes” sec. 318, p. 809. 

59 41 US. (16 Pet.) 1, 10 L. Ed. 865 (1842). 

#0 304 U.S. 64, 82 L. Ed. 1188, 58 Sup. Ct. 817 (1938). 

Bowman, The Unconstitutionality of the Rule of Swift v. Tyson (1938) 
18 Bost. U.L. Rev. 659. 

McCormick & Hewens, The Collapse of “General” Law in the Federal 
Courts (1938) 33 Ill. L.R. 126. ; 

Shulman, The Demise of Swift v. Tyson (1938) 47 Yale L.J. 1336. 

Notes. (1938) 2 Md. L. Rev. 263; (1938) 26 Mich. L. Rev. 1312; 
(1938) 22 Minn. L. Rev. 885; (1938) 12 Temp. L. Quart. 486; (1938) 
86 U. Pa. L. Rev. 896; (1938) 24 Va. L. Rev. 895. 

*1 (1821) 5 Johns, Ch. 54. 














150 LAW JOURNAL — MARCH, 1940 


security for a pre-existing debt did not qualify as a holder for 
value and did not take in due course. Prior to the statute many 
of the state courts followed the New York rule.** However, 
most courts including those of New York have finally con- 
cluded that the statute is intended to codify the former federal 
rule.“ N.I.L. Section 27** makes this seem the more certain. 
“Where the holder has a lien on the instrument, arising either 
from contract or by implication of law, he is deemed a holder 
for value to the extent of his lien.” 


AssIGNMENT AND GUARANTY 


The holder of an instrument sometimes writes over his sig- 
nature a statement which departs from the usual forms and 
therefore raises questions. “I assign the within note,” signed 
by the holder is illustrative. First there is the question: Is it 
an indorsement so as to permit the assignee to be regarded as 
a holder in due course? The weight of authority favors an 
affirmative answer.*’ A court of appeals in Ohio has taken the 
minority view.** A second question sometimes arises, i.e. grant- 


42 See note 38, supra. 

48 See authorities cited in note 38, supra. 

Ann. Taking Negotiable Paper As Collateral Security for Pre-existing In- 
debtedness As Sustaining One’s Character As Holder in Due Course under the 
Uniform Negotiable Instruments Law, 80 A.L.R. 670. 

Notes. (1922) 22 Col. L.R. 279; (1938) 15 Tenn. L. Rev. 397. 

#4 Ohio G.C. sec. 8132. 

#5 Brannan’s, N.I.L. (6th ed. Beutel 1938) p. 474, p. 479. 

8 Am. Jur. “Bills and Notes” sec, 320, p. 55. 

10 C.J.S. “Bills and Notes” sec. 208 b, p. 695. 

BicELow, Britis, Notes anp Cuecks (3rd ed. Lile 1928) sec. 256, 

. 184. 
: DaniEL, NecoTiABLE INsTRUMENTs (7th ed. Calvert 1933) sec. 764, 
P- 793- 

29 O. Jur. “Negotiable Instruments” sec. 185, p. 959. 

Ann. Effect of Assignment Indorsed on the Back of Commercial Paper, 
44 A.L.R. 1353. 

Arant, The Written Aspect of Indorsement (1924) 34 Yale L.J. 144. 

Notes: (1931) 19 Cal. L. Rev. 324; (1933) 8 St. John’s L. Rev. 129; 
(1929) 3 U. Cin. L. Rev. 225; (1936) 11 Wis. L. Rev. 406. 

46 Carius v. Ohio Contract Purchase Co., 30 Ohio App. 57, 164 N.E. 234 
(1928). 

Note. (1929) 3 U. Cin. L. Rev. 225. 
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ing it is an indorsement, is it a qualified indorsement? In view 
of the definition of a qualified indorsement this question is a 
natural one. N.I.L. Section 38° provides “A qualified indorse- 
ment constitutes the indorser a mere assignor of the title to the 
instrument. It may be made by adding to the indorser’s signa- 
ture the words ‘without recourse’ or any words of similar im- 
port. Such an indorsement does not impair the negotiable 
character of the instrument.” Perhaps the weight of authority 
favors the view that the “assignment type of indorsement is 
unqualified, but there are many cases holding it to be qualified.“ 

Similarly two questions may arise in connection with a 
guaranty placed on the back of a negotiable instrument. By the 
better view such a guaranty is an indorsement and the transferee 
may qualify as a holder in due course if he has the other quali- 
fications.*” The guarantor is generally deemed to have waived 


#7 Ohio G.C, sec. 8143. 

48 Brannan’s, N.L.L. (6th ed. Beutel 1938) p. 495. 

DaniEL, NEeGoTIABLE INsTRUMEN’s (7th ed. Calvert 1933) sec. 784, 
p. 813. 

8 Am. Jur. “Bills and Notes” sec. 320, p. 55. 

10 C.J.S. “Bills and Notes” sec. 214 b. (3) p. 703. 

29 O. Jur. “Negotiable Instruments” sec. 161, p. 941, citing Lenhart v. 
Ramey, 3 Ohio C.C. 135, 2 Ohio C.D. 77, Aff. W.O. 24 Ohio L. Bull. 428 
(1888). 

Ann. Effect of Assignment Indorsed on the Back of Commercial Paper, 
44 A.L.R. 1353. 

Arant, The Written Aspect of Indorsement (1924) 34 Yale L.J. 144. 

Notes. (1938) 8 Detroit L. Rev. 39; (1938) 36 Mich. L. Rev. 483; 
(1933) 8 St. John’s L. Rev. 129; (1938) 12 U. Cin. L. Rev. 101; (1936) 
11 Wis. L. Rev. 406. 

49 Brannan’s, N.I.L. (6th ed. Beutel 1938) p. 475 and p. 479. 

BicELow, Bitis, Norres anp Cuecxs (3rd ed. Lile 1928) sec. 256, 
p. 184. 

DanieL, NeGoTiaBLE InsrRUMENTs (7th ed. Calvert 1933) sec. 1582, 
p- 1628. 

8 Am. Jur. “Bills and Notes” sec. 320, p. 56. 

10 C.J.S. “Bills and Notes” sec. 209, p. 696. 

Ann. Indorsement of Bill or Notes in Form of Guaranty as Transferring 
Title, 21 A.L.R. 1375; 33 A.L.R. 97; 46 A.L.R. 1516. 

29 O. Jur. “Negotiable Instruments” sec. 184, p. 958, citing no Ohio 
cases. 

Arant, The Written Aspect of Indorsement (1924) 34 Yale L.J. 144. 

Notes. (1924) 72 U. Pa. L. Rev. 296; (1934) 8 Tul. L. Rev. 602; 
(1935) 10 Wis. L. Rev. 294. 
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presentment and notice of dishonor since some effect should be 
given his words and that effect is consistent with a guaranty.” 


Payee as A Hotper 1n Due Course 


One of the most hotly contested questions arising under the 
N.I.L. is that as to whether a payee may be a holder in due 
course.” Of course the only situation in which the question can 


°° 29 O. Jur. “Negotiable Instruments” sec. 372, p. 1116. 

DanrEL, NEGOTIABLE INsTRUMENTs (7th ed. Calvert 1933) sec. 1582, 
p. 1628. 

BicELow, Brits, Notes anp Cuecxs (3rd ed. Lile 1928) sec. 256, p. 
185; at sec. 457, p. 352, the author states that if the guarantor is “held to be 
an indorser he is of course entitled to all of an indorser’s rights, including 
presentment and notice,” but he cites no authorities. 

°t Brannan’s, N.I.L. (6th ed. Beutel 1938) p. 543. 

8 Am. Jur. “Bills and Notes” sec. 374, p. 112. 

10 C.J.S. “Bills and Notes” sec. 305, p. 789. 

BicELow, Biius, Norres anp Cuecxs (3rd ed. Lile 1928) sec. 523, p. 
416, note 4. 

DaniEL, NeGoTiaABLE INsTRUMENTS (7th ed. Calvert 1933) sec. 884, 
p- 929. 

Ocpen, NecoriaB_E INstruMENTS (4th ed. 1938) sec. 158 a, p. 265. 

Ann. Payee as Holder in Due Course under the Negotiable Instruments 
Law, 15 A.L.R. 437; 21 A.L.R. 1365; 26 A.L.R. 769; 32 A.L.R. 289; 68 
A.L.R. 962; 97 A.L.R. 1215. These annotations take the view that the 
payee cannot be a holder in due course. 

29 O. Jur. “Negotiable Instruments” sec. 180, p. 955, takes the same 
view but the only Ohio case which has mentioned the problem did not in- 
volve in and the statement is dictum. In Burke v. Jenkins, 128 Ohio St. 86 
(1934) at p. 94 Judge Allen’s opinion quotes from an Iowa case to the effect 
that a payee may not be a holder in due course. 

Aigler, Payee as Holders in Due Course (1927) 36 Yale L.J. 608. 

Beutel, Rights of a Remitter (1928) 12 Minn. L. Rev. 584. 

Britton, Payee as Holder in Due Course (1934) 1 U. Chi. L. Rev. 728. 

Feezer, May the Payee of a Negotiable Instrument be a Holder in Due 
Course (1925) 9 Minn. L. Rev. 1o1. 

Goodwin, Payees as Holders in Due Course (1938) 7 Ford. L.Q. go. 

Hamilton, Holder in Due Course (1912) 24 Jur. Rev. 41. 

Henning, The Uniform N.I.L. Is it Producing Uniformity and Cer- 
tainty in the Law Merchant? (1911) 59 U. Pa. L. Rev. 471. 

Notes. (1922) 10 Cal. L. Rev. 413; (1926) 15 Geo. L.J. 82; (1932) 
46 Harv. L. Rev. 151; (1923) 36 Harv. L. Rev. 751; (1917) 30 Harv. L. 
Rev. 515; (1928) 22 Ill. L. Rev. 765; (1923) 18 Ill. L. Rev. 47; (1932) 
30 Mich. L. Rev. 456; (1923) 21 Mich. L. Rev. 591; (1922) 20 Mich. L. 
Rev. 908; (1922) 6 Minn. L. Rev. 406; (1930) 2 Rocky Mt. L. Rev. 224; 
(1933) 7 S. Cal. L. Rev. 115; (1934) 8 U. Cin. L. Rev. 547; (1926) 74 
U. Pa. L. Rev. 831; (1921) 70 U. Pa. L. Rev. 52; (1935) 21 Va. L. Rev. 
707; (1922) 1 Wis. L. Rev. 421; (1927) 36 Yale L.J. 1005. 
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arise or be of any consequence is one in which an intermediary 
has dealt with the drawer or maker on the one hand and the 
payee on the other and has attempted to work a fraud on both. 
Prior to the statute there was nothing in such a situation to 
prevent the payee who took for value in good faith, before 
maturity and without notice a complete and regular instrument 
payable to his order, from qualifying as a holder in due course. 
However, it is held in many cases that certain words in sections 
14, 16, 30, 52 and 191 preclude the result that a payee may 
ever be a holder in due course.** The better view would seem 
to be that which harmonizes the result under the statute with 
that which was reached prior to the statute since there was no 
announced intention of changing the established rule.” 


THE Doctrine oF Price v. NEAL 


In Price v. Neal** Lord Mansfield held that a drawee who 
had paid two bills of exchange on which the drawer’s signa- 
ture had been forged could not recover the money from a 
_holder for value to whom the payment had been made. The 
rule came to be stated as one to the effect that the drawee 1s 
bound to know the drawer’s siguature.** However, some courts 
in this country recognized exceptions to the rule in cases where 
the holder had been guilty of negligence in failing to disclose 
the forgery to the drawee before payment.” The N.I.L. does 
not expressly cover the question of the right of the drawee to 
recover money paid out on a forged draft or check. However, 
Section 62°" is generally regarded as codifying the doctrine of 
Price v. Neal. “The acceptor by accepting the instrument en- 

52 “Negotiated” in secs. 52 and 14 and as defined in sec. 30, “immediate 
parties” in sec. 16 and the definitions of “holder” and “issue” in sec. 191. 

58 This is the view taken in practically all the law review articles cited in 
note 51, supra, 


54 3 Burr. 1354 (1762). 

55 BicELow, Bitis, Notes anp Cuecks (3rd ed. Lile 1928) sec. 192, 
p. 127. 

56 BicELow, Bitis, Notes anD CueEcks (3rd ed. Lile 1928) sec. 195, 
p- 130. 

5? Ohio G.C. sec. 8167. 
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gages that he will pay it according to the tenor of his accept- 
ance; and admits 

(1) the existence of the drawer, the genuineness of his 
signature, and his capacity and authority to draw the instru- 
ment; ...” 

While acceptance and payment are not synonymous and 
have many distinguishing features this section is cited when 
a drawee endeavors to recover money mistakenly paid on a 
forged check or bill.°* The question has been frequently raised 
whether Section 62 in codifying the doctrine of Price v. Neal 
must be taken as carrying along the equitable exceptions based 
upon negligence or bad faith or whether the failure to provide 
for them has terminated them. The more prevalent view seems 
to be that the exceptions are to be read into Section 62 in those 
jurisdictions where they were recognized prior to the statute.” 


58 Brannan’s, N./.L. (6th ed. Beutel 1938) p. 761. 

5° BicELow, Bitus, Nores anp Cuecks (3rd ed. Lile 1928) sec. 196, 
p- 131. 

Brannan’s, N.I.L. (6th ed. Beutel 1938) p. 769. 

DaniEL, NEGoTIABLE INsTRUMENTs (7th ed. Calvert 1933) sec. 1613, 
p- 16506. 

8 Am. Jur. “Bills and Notcs™ sec. 857, p- 499. 

10 C.J.S. “Bills and Notes” sec. 467 b, p. 1013. 

OcpEn, NecoTiaBLe InsTRUMENTs (4th ed. 1938) sec. 182, p. 321. 

29 O. Jur. “Negotiable Instruments” sec. 473, p. 1182. 

Ann. Right of Drawee of Forged Check or Draft to Recover Money Paid 
T hereon, 3 A.L.R. 627; 12 A.L.R. 1089; 33 A.L.R. 499; 71 A.L.R. 337. 

Ann. Drawee Bank’s Certification of Check as an Admission of Genuine- 
ness of Drawer’s signature, 110 A.L.R. 1109. 

Aigler, The Doctrine of Price v. Neal (1926) 24 Mich. L. Rev. 809. 

Ames, T'he Doctrine of Price v. Neal (1891) 4 Harv. L. Rev. 297. 

Cooper, Forgery, Price v. Neal (1929) 8 Ore. L. Rev. 872. 

Woodward, The Risk of Forgery or Alteration of Negotiable Instruments 
(1924) 24 Col. L. Rev. 469. 

Notes. (1926) 99 Cent. L. Jour. 2; (1934) 38 Dick. L. Rev. 197; 
(1917) 31 Harv. L. Rev. 304; (1925) 38 Harv. L. Rev. 680; (1925) 20 
Ill. L. Rev. 160; (1932) 26 Ill. L. Rev. 818; (1924) 19 Ill. L. Rev. 277; 
(1932) 30 Mich. L. Rev. 456; (1928) 27 Mich. L. Rev. 100; (1920) 18 
Mich. L. Rev. 790; (1928) 22 Minn. L. Rev. 879; (1930) 14 Minn. L. 
Rev. 283; (1932) 17 St. L.L. Rev. 273; (1929) 78 U. Pa. L. Rev. 106; 
(1938) 12 U. Cin. L. Rev. 74; (1922) 70 U. Pa. L. Rev. 125; (1920) 7 
Va. L. Rev. 73; (1921) 30 Yale L.J. 296; (1920) 29 Yale L.J. 921. 
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CERTIFICATION OF ALTERED CHECK 


In the absence of statute it was usually held that a drawee 
bank which had certified and paid a check, the amount of which 
had been fraudulently raised prior to certification, could recover 
the excess over the original amount as money paid under mis- 
take of fact.°° Some cases” have held this result improper under 
the N.I.L. in view of the language of Section 62 quoted above, 
“The acceptor by accepting the instrument engages that he will 
pay it according to the tenor of his acceptance.” To reach this 
result it is necessary to give this sentence the following mean- 
ing: “The acceptor by accepting the instrument engages that 
he will pay it according to its tenor at the time of his accept- 
ance.” If no other meaning can be given to the words actually 
used this may be a justifiable construction. However, a schol- 
arly treatise has pointed out that the words without any addi- 
tion or change have a definite meaning as used in the section.” 
It is recalled that an acceptance under other sections of the law 
may be any one of several kinds, general, qualified® or for 
honor.*’ The phrase “according to the tenor of his acceptance” 
is intended then to indicate that the acceptor is to be liable 
according to the kind of acceptance which he has chosen to sign. 
Since N.I.L. Section 132% states that “The acceptance of a bill 
is the signification by the drawee of his assent to the order of 
the drawer,” it is suggested that the drawee bank in certifying 


6° BicELow, Bitis, Notes anp CueEcks (3rd ed. Lile 1928) sec. 197, 
p. 132. 

Brannan’s, N.1.L. (6th ed. Beutel 1938) p. 773. 

Woopwarp, Quasi Contracts (1913) sec. 80, p. 126. 

®1 Wells Fargo Bk. v. Bk. of Italy, 214 Cal. 156, 4 P. (2d) 781 (1931); 
Nat. City Bk. of Chi. v. Nat. Bk., 300 Ill. 103, 132 N.E. 832, 22 A.L.R. 
1153 (1921). 

®2 See Wells Fargo Bk. v. Bk. of Italy, 214 Cal. 156 (supra note 59) at 
p. 165. 

*8 BicELow, Bitus, Nores anp CueEcks (3rd ed. Lile 1928) sec. 197 a, 
p- 134, note 2. 

°* N.L.L. sec. 139; Ohio G.C. sec. 8244. 

85 Tbid. 

86 N.I.L. sec. 161; Ohio G.C. sec. 6266. 

®7 Ohio G.C. sec. 8237. 
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is assenting to the actual order of the drawer. Under this reas- 
oning it would be allowed to recover the amount fraudulently 
added which it had been induced to pay under a mistake of 
fact." However, logical this result may be from an accurate 
analysis of the provisions of the N.I.L. it is submitted that the 
rule placing the loss upon the certifying bank is preferable from 
the viewpoint of social policy.” In all these situations where 
one of two innocent parties must suffer, that rule is to be 
desired which throws the loss where it may be most easily 
absorbed and where it will have the result of minimizing simi- 
lar losses in the future. From both angles it is better to place 
the loss upon the certifying bank. It is more feasible for it to 
carry insurance to cover such losses and thus cause the shock 
to be absorbed by a large number of similar institutions each 
contributing premiums to constitute a fund for the purpose. It 
is coming to be a relatively simple matter for banks to equip 


®8 On the general problem see: 

Brannan’s, N.I.L. (6th ed. Beutel 1938) p. 774. 

DaniEL, NEGoTIABLE INsTRUMENTs (7th ed. Calvert 1933) sec. 1866, 
p. 1912. 

8 Am. Jur. “Bills and Notes” sec. 859, p. 503. 

10 C.J.S. “Bills and Notes” sec. 183a, p. 676. 

Mors, Banks anD Bankinc (6th ed. 1938) sec. 266, p. 470. 

Beasley, Liability of Drawee Bank where a Check or Bill has been Ma- 
terially Altered before Payment (1932) 10 Tenn. L. Rev. 87. 

Greeley, The Effect of Acceptance of an Altered Bill (1933) 27 Ul. 
L. Rev. 519. 

Steffen and Starr, A Blueprint for the Certified Check (1935) 13 N. 
Car. L. Rev. 450. 

Notes. (1931) 19 Cal. L. Rev. 210; (1922) 22 Col. L. Rev. 260; 
(1922) 35 Harv. L. Rev. 749; (1922) 16 Ill. L. Rev. 615; (1933) 31 
Mich. L. Rev. 408; (1931) 29 Mich. L. Rev. 503; (1922) 6 Minn. L. 
Rev. 405; (1932) 4 Rocky Mt. L.R. 224; (1931) 4S. Cal. L. Rev. 238; 
(1931) 79 U. Pa. L. Rev. 492; (1922) 31 Yale L.J. 522. 

6° “Under the Geneva Uniform Law of Bills and Notes (C. 360, M. 151, 
1930 II) it is provided by Art. 69 that, ‘In case of alteration of the text of 
a bill of exchange, parties who have signed subsequent to the alteration are 
bound according to the terms of the altered text; parties who signed before the 
alteration are bound according to the terms of the original text.’ The same 
rule is adopted in the Geneva Uniform Cheque Law (C. 294) M. 137, 1931 
II B. Art. 51.” 

STEFFEN, CasEs ON COMMERCIAL AND INVESTMENT PaPER (1939) 


p. 446. 
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their paying teller and certified check cages with ultraviolet 
light which will facilitate the discovery of the alteration before 
certification or payment is made. It is reported that banks on 
the continent are using such lights as regular equipment. 
Perhaps enough troublesome problems of the Negotiable 
Instruments Law have been mentioned to prove the point that 
the Ohio case law is strangely deficient in this area. The last 
two problems are not such as would be affected by the use or 
non use of cognovit notes. As to the others if the anesthetizing 
effect of the cognovit note is not the explanatory factor the 
writer would like to have a more satisfactory answer suggested. 








John Marshall—Hero or Villain 


Frank R. Stroncf 


Axtv’s WELL TuaTt Enns WELL 


Alls Well T hat Ends Well, Act IV, Sc. IV. 


As the curtain rises on Act III of the mighty drama of the 
Commerce Clause, those who take their seats again to finish 
out the play’ find the scene but little changed. Only fresh ink 
upon the statute books of Congress gives hint that time has 
witnessed something presageful while edging seven years closer 
to eternity. It is January 21, 1895; the Supreme Court of the 
United States is met to decide a momentous issue by the style of 
United States v. E. C. Knight Co.* The voice of the Court is 
the voice of Melville Weston Fuller, successor to the tradition 
of Marshall, Taney, Waite. “This was a bill filed by the United 
States against E. C. Knight Company and others, in the Circuit 
Court of the United States for the Eastern District of Pennsyl- 
vania, charging that the defendants had violated the provisions 
of an act of Congress approved July 2, 1890, c. 647, entitled 
‘An Act to protect trade and commerce against unlawful re- 
straints and monopolies’ . . . .* The bill then alleged that in 
order that the American Sugar Refining Company might obtain 
complete control of the price of sugar in the United States, that 
company . . . entered into an unlawful and fraudulent scheme 
to purchase the stock, machinery, and real estate of the other 
four corporations defendant, by which they attempted to con- 
trol all the sugar refineries for the purpose of restraining the 
trade thereof with other States as theretofore carried on inde- 
pendently by said defendants . . . .”* Then spoke the august 
Court its solemn judgment: 


¢ Professor of Law, Ohio State University. 

1 The drama of the Commerce Clause as it unfolded during the first one 
hundred years is restaged in (1939) 6 O.S.L.J. 42. 

2156 U.S. 1 (1895). 

3 Jd. at 2. 

* Id. at 3. 
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“Tt will be perceived how far-reaching the proposition is 
that the power of dealing with a monopoly directly may be 
exercised by the general government whenever interstate or 
international commerce may be ultimately affected. The regu- 
lation of commerce applies to the subjects of commerce and 
not to matters of internal police. Contracts to buy, sell, or 
exchange goods to be transported among the several States, the 
transportation and its instrumentalities, and articles bought, 
sold, or exchanged for the purposes of such transit among the 
States, or put in the way of transit, may be regulated, but this 
is because they form part of interstate trade or commerce. The 
fact that an article is manufactured for export to another State 
does not of itself make it an article of interstate commerce, and 
the intent of the manufacturer does not determine the time 
when the article or product passes from the control of the State 
and belongs to commerce. This was so ruled in Coe v. Errol, 
116 U.S. 517, 525, in which the question before the court was 
whether certain logs cut at a place in New Hampshire and 
hauled to a river town for the purpose of transportation to the 
State of Maine were liable to be taxed like other property in 
the State of New Hampshire. Mr. Justice Bradley, delivering 
the opinion of the court, said: ‘Does the owner’s state of mind 
in relation to the goods, that is, his intent to export them, and 
his partial preparation to do so, exempt them from taxation? 
This is the precise question for solution. . . . There must be 
a point of time when they cease to be governed exclusively by 
the domestic law and begin to be governed and protected by 
the national law of commercial regulation, and that moment 
seems to us to be a legitimate one for this purpose, in which 
they commence their final movement from the State of their 
origin to that of their destination.’ 

“And again, in Kidd v. Pearson, 128 U.S. 1, 20, 21, 22, 
where the question was discussed whether the right of a State 
to enact a statute prohibiting within its limits the manufacture 
of intoxicating liquors, except for certain purposes, could be 
overthrown by the fact that the manufacturer intended to ex- 
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port the liquors when made, it was held that the intent of the 
manufacturer did not determine the time when the article or 
product passed from the control of the State and belonged to 
commerce, and that, therefore, the statute, in omitting to 
except from its operation the manufacture of intoxicating 
liquors within the limits of the State for export, did not con- 
stitute an unauthorized interference with the right of Congress 
to regulate commerce. And Mr. Justice Lamar remarked: ‘No 
distinction is more popular to the common mind, or more 
clearly expressed in economic and political literature, than that 
between manufacture and commerce. Manufacture is transfor- 
mation—the fashioning of raw materials into a change of form 
for use. The functions of commerce are different. The buying 
and selling and the transportation incidental thereto constitute 
commerce; and the regulation of commerce in the constitutional 
sense embraces the regulation at least of such transportation. 
. . . If it be held that the term includes the regulation of all 
such manufactures as are intended to be the subject of com- 
mercial transactions in the future, it is impossible to deny that 
it would also include all productive industries that contemplate 
the same thing. The result would be that Congress would be 
invested, to the exclusion of the States, with the power to regu- 
late, not only manufacturers, but also agriculture, horticulture, 
stock raising, domestic fisheries, mining—in short, every branch 
of human industry. For is there one of them that does not 
contemplate, more or less clearly, an interstate or foreign mar- 
ket? Does not the wheat grower of the Northwest or the cotton 
planter of the South, plant, cultivate, and harvest his crop with 
an eye on the price at Liverpool, New York, and Chicago? The 
power being vested in Congress and denied to the States, it 
would follow as an inevitable result that the duty would de- 
volve on Congress to regulate all of these delicate, multiform 
and vital interests—interests which in their nature are and 
must be local in all the details of their successful management. 
. . 2 And see Veazie v. Moor, 14 How. 568, 574. 

“In Gibbons v. Ogden, Brown v. Maryland, and other 
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cases often cited, the state laws, which were held inoperative, 
were instances of direct interference with, or regulations of, 
interstate or international commerce; yet in Kidd v. Pearson 
the refusal of a State to allow articles to be manufactured 
within her borders even for export was held not to directly 
affect external commerce, and state legislation which, in a great 
variety of ways, affected interstate commerce and persons en- 
gaged in it, has been frequently sustained because the inter- 
ference was not direct... .” 

“The Circuit Court declined, upon the pleadings and proofs, 
to grant the relief prayed, and dismissed the bill, and we are 
of opinion that the Circuit Court of Appeals did not err in 
affirming that decree.”® 

Three years later this juristic scene, with somewhat different 
actors,’ was substantially re-enacted® to weave this theme of 
narrow definition more tightly into the central plot. With the 
effort to apply the Sherman Act to a combination of commission 
men in the Kansas City livestock market the Court would have 
no traffic, and that despite the fact the stockyards lay astride 
two States and members’ solicitors went into the hinterland of 
several others in search of consignments for their principals. 

“To treat as condemned by the act all agreements under 
which, as a result, the cost of conducting an interstate commer- 
cial business may be increased would enlarge the application 

5 Jd. at 13-16. Note the Court’s reference to the case of Veazie v. Moor, 
the significance of which was-indicated in (1939) 6 Ohio St. L. J. 42, at 51, 
n. 36. In 2 Srory, CoMMENTARIES ON THE ConsTITUTION (5th ed. Bigelow 
1891) §1075, the attitude pregnant in the Veazie case is contrasted with the 
language of Marshall in Gibbons v. Ogden. 

® Jd. at 17-18. 

* Not only were the litigants and their counsel different, but two new 
faces looked down on those before the Bench. 

8 Hopkins v. United States, 171 U.S. 578 (1898). On the same day the 
Court decided, also adversely to the Government, Anderson v. United States, 
171 U.S. 604 (1898), involving an alleged violation of the Sherman Act by 
cattle traders operating upon the Kansas City market as the Traders’ Live 
Stock Exchange. Though factually different from the Hopkins case to this 


extent, the judgment was rested heavily for support upon the Hopkins’ de- 
cision. 
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of the act far beyond the fair meaning of the language used. 
There must be some direct and immediate effect upon inter- 
state commerce in order to come within the act. The State may 
levy a tax upon the earnings of a commission merchant which 
were realized out of the sales of property belonging to non- 
residents, and such a tax is not one upon interstate commerce 
because it affects it only incidentally and remotely although 
certainly Ficklen v. Shelby County Taxing District, 145 U.S. 
ees 

“Definitions as to what constitutes interstate commerce are 
not easily given so that they shall clearly define the full mean- 
ing of the term. We know from the cases decided in this court 
that it is a term of very large significance. It comprehends, as 
it is said, intercourse for the purposes of trade in any and all 
its forms, including transportation, purchase, sale and exchange 
of commodities between the citizens of different States, and 
the power to regulate it embraces all the instruments by which 
such commerce may be conducted. Welton v. Missouri, 91 
U.S. 275; Mobile County v. Kimball, 102 U.S. 691; Glouces- 
ter Ferry Company v. Pennsylvania, 114 U.S. 196; Hooper v. 
California, 155 U.S. 648, 653; United States v. E. C. Knight 
Company, 156 U.S. 1. 

“But in all the cases which have come to this Court there 
is not one which has denied the distinction between a regulation 
which directly affects and embarrasses interstate trade or com- 
merce, and one which is nothing more than a charge for a local 
facility provided for the transaction of such commerce. On the 
contrary, the cases already cited show the existence of the dis- 
tinction and the validity of a charge for the use of the 
facity....” 

“The position of the solicitors is entirely different from 
that of drummers who are travelling through the several States 
for the purpose of getting orders for the purchase of property. 
It was said in Robbins v. Shelby County Taxing District, 120 


® Hopkins v. United States, 171 U.S. 578, 592 (1898). 
10 Id. at 597. 
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U.S. 489, that the negotiation of sales of goods which are in 
another State for the purpose of introducing them into the State 
in which the negotiation is made is interstate commerce. 

“But the solicitors for these defendants have no property 
or goods for sale, and their only duty is to ask or induce those 
who own the property to agree that when they send it to mar- 
ket for sale they will consign it to the solicitor’s principal, so 
that he may perform such services as may be necessary to sell 
the stock for them and account to them for the proceeds thereof. 
Unlike the drummer who contracts in one State for the sale of 
goods which are in another, and which are to be thereafter de- 
livered in the State in which the contract is made, the solicitor 
in this case has no goods or sample of goods and negotiates no 
sales, and merely seeks to exact a promise from the owner of 
property that when he does wish to sell he will consign to and 
sell through the solicitor’s principal. There is no interstate 
commerce in that business. 

“Hooper v. California, 155 U.S. 648, is another illustration 
of the meaning of the term ‘commerce,’ as used in the Constitu- 
tion of the United States. In that case, contracts of marine in- 
surance are stated not to appertain to interstate commerce, and 
cases are cited upon the nature of the contract of insurance gen- 
erally at page 653 of the opinion.” 

Thus, true to the lawyer’s accustomed modus operandi, does 
the Court find the measure of Congressional power for affirma- 
tive legislation in the precedents most readily at hand; that 
commerce which belongs to Congress to control is cast in the 
legal mould which judicial realism fashioned to define the 
commerce that was forbidden to the States to tax. Into the law- 
yer’s ponderous tomes this facile constitutional suture soon made 
its subtle way, to clothe the view it sired in final orthodoxy. 
Onto the boards they come in turn with telling effect, these 
Commerce commentators. 

Prentice and Egan, The Commerce Clause of the Federal 
Constitution (1898): “Commerce is the interchange of goods 


11 Jd. at 601-602. 
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or property of any kind between nations or individuals. Trans- 
portation is the means by which commerce is carried on; with- 
out transportation there could be no commerce between nations 
or among the States. 

“Tn every case which has been held to be within the consti- 
tutional grant to Congress, actual transportation, either of per- 
sons or property, appears to be the characteristic of foreign 
commerce and commerce among the States.””* 

“On the other hand, where there has been no transportation, 
it has been held that ‘commerce’ did not exist. In Nathan v. 
Louisiana it was said that a broker dealing in foreign bills of 
exchange was not engaged in commerce . . . So in Paul v. Vir- 
ginia the court held that issuing a policy of insurance was not a 
transaction of commerce.””* 

“Neither the production nor the manufacture of commodi- 
ties, nor their preparation for transportation, are acts of com- 
merce. Manufacture is the fashioning of raw material into a 
new form. Commerce succeeds manufacture, and begins only 
when manufacture is complete. That an article is made for ex- 
port to another State does not of itself make it an article of 
interstate commerce.””™* 

Sutherland, Notes on the Constitution of the United States 
(1904): “Transportation is an element of commerce; the trans- 
portation of articles of trade for purposes of exchange or sale; 
transportation of passengers. The handling of subjects of inter- 

12 PRENTICE AND Ecan, THE CoMMERCE CLAUSE OF THE FEDERAL 
ConstiTuTION (1898) 44. 

13 Td. at 46. 

14 Jd. at 54. The tendency to give interstate commerce a fixed meaning 
for all purposes, and a narrow, physical meaning at that, is not so apparent in 
Mitier, Lectures oN THE ConsTITUTION OF THE UNITED States (1893) 
Lecture IX. But Davis, editor of the volume, indicates the lecture was writ- 
ten about 1882. The notes upon Lecture IX, prepared by Davis, reveal the 
telling effect of Coe v. Errol and Kidd v. Pearson. 1 Kent, CoMMENTARIES 
(13th ed. Barnes 1884) 518-522, and id. (14th ed. Gould 1896) 579-591 
tend toward all-purpose definition of commerce in physical terms. 1 Hare, 
American ConsTITUTIONAL Law (1889) Lectures XXI and XXII remains 


truer to the more organic view of Gibbons v. Ogden, though recognizing 
some limitation in Nathan v. Louisiana and Paul v. Virginia. 
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state commerce while in transit is a part of the transportation. 
Commerce does not consist alone in the transportation of ar- 
ticles, but includes also the contracting for the sale of articles, 
and their delivery in another State, for sale is itself an essential 
ingredient of intercourse.””” 

“Whenever a commodity has begun to move, as an article 
of trade, from one State to another, commerce in that commod- 
ity has begun; but this movement does not begin until the com- 
modity has been shipped or started for transportation, and 
notwithstanding goods are all ready for shipment, if they have 
not actually commenced their final movement, they have not 
assumed a commercial character within this clause. So logs, 
collected and lying in a river preliminary to shipment out of the 
State, are not yet subjects of commerce. But the character of 
the commodity is not determined by the nature of the initial act; 
actual movement is the test . . . . the mere intent to export an 
article cannot determine when it becomes an article of interstate 
commerce, and the fact that coal offered for sale generally in 
towboats is bought with the intention of exporting it does not 
exempt it from a state tax.”””* 

Cooke, The Commerce Clause of the Federal Constitution 
(1908): “It will appear that commerce, in the sense now con- 
sidered, but partially and imperfectly comprehends intercourse, 
and does not necessarily comprehend ¢raffic at all, or the ‘pur- 
chase, sale, and exchange of commodities.? Navigation, as a 
mere phase of transportation, may be here ignored. We shall, 
however, discover that commerce in this sense essentially con- 
sists in transportation, clearly including the transportation of 
persons and property, at least tangible property, generally. The 
scope of what is included in addition to persons and tangible 
property may not yet be clearly defined, but there is certainly 
included the transmission of intelligence under certain con- 
ditions. 


15 SUTHERLAND, NoTEs ON THE CONSTITUTION OF THE UNITED STATEs 


(1904) 95-96. 
16 Jd, at 110-111. See also (1903) 7 Cyc. 413, 415, 416, 417. 
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“We therefore submit the following definitions of com- 
merce, as the term is used in the commerce clause, leaving it to 
be hereafter justified in detail. Commerce consists in transpor- 
tation (not necessarily all transportation but certainly) includ- 
ing the transportation of persons, tangible property, and (at 
least under certain conditions ) of intelligence.””' 

Willoughby, The Constitutional Law of the United States 
(1910) vol. 2: “Commerce has frequently been defined by the 
courts as intercourse. But not all intercourse is commerce. To 
render intercourse commerce there must be present tne element 
of transportation, whether of persons or things. ‘Transporta- 
tion is essential to commerce, or rather is commerce itself.’ 
(Railway Co. v. Husen, 95 U.S. 465; 24 L. ed. 527).”"* 

“Tn a series of most important decisions it has been held that 
commerce does not begin until the goods intended for sale, or 
exchange in another State have begun their trip thither. That 
is to say, they must at least have been placed in the hands of the 
agents who are to transport them. The mere fact that goods are 
manufactured to be transported and sold in another or other 
States, or that they have been segregated in the place where 
produced, for that purpose, is not sufficient to make them arti- 
cles of interstate commerce. In some way they must have ad- 
vanced some distance upon their way outside of the State of 
production. It is clear, therefore, that the whole process of 
manufacture or production is definitely excluded from the oper- 
ation of the commerce clause. ‘Commerce succeeds to manu- 
facture, and is not a part of it? (U.S. v. E. C. Knight Co., 156 
U.S. 1; 15 Sup. Ct. Rep. 249; 39 L. Ed. 325). 

“The fact that goods are manufactured for export does not 
render their manufacture an element in the interstate or foreign 
commercial transaction. This principle is clearly laid down in 
Coe. v. Errol.” 


17 CookE, THE CoMMERCE CLAUSE OF THE FEDERAL CONSTITUTION 
(1908) 9-10 (italics in the original). 

18 2 WILLouGHBY, THE ConsTITUTIONAL Law oF THE UNITED STATES 
(1910) 631. 

19 Td, at 640-642. 
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Off, thus, to a flying start, this conception of Congressional 
power as one paced by the blindered State tax cases long held 
the inside track in what proved to be the feature offering of the 
play. A challenger was not, however, over-late in getting to the 
post; indeed, he started close upon the favorite’s heels. Ad- 
dyston Pipe &F Steel Co. v. United States,” decided just as the 
century closed, gave the United States, after three decisive 
routs, its first taste of hard-won victory in anti-trust enforce- 
ment.” A combination in cast iron piping was held afoul the 
Act of Congress because involving contracts for sale and trans- 
portation interstate. Spoke the Court which had but lately en- 
tered in the race a horse of pedigree: “As has frequently been 
said, interstate commerce consists of intercourse and traffic be- 
tween the citizens or inhabitants of different States, and includes 
not only the transportation of persons and property and the 
navigation of public waters for that purpose, but also the pur- 
case, sale and exchange of commodities . . . .” 

“Decisions regarding the validity of taxation by or under 
state authority, involving sometimes the question of the point 
of time that an article intended for transportation beyond the 
State ceases to be governed exclusively by the domestic law and 
begins to be governed and protected by the national law of com- 
mercial regulation, are not of very close application here. The 
commodity may not have commenced its journey and so may 
still be completely within the jurisdiction of the State for pur- 
20 175 U.S. 211 (1899). 

21 This count disregards, clearly, the Court’s decisions in United States v. 
Trans-Missouri Freight Association, 166 U.S. 290 (1897); and United 
States v. Joint Traffic Association, 171 U.S. 505 (1898), both of which in- 
volved successful action by the Government against loose-knit combinations 
of railroads engaged in interstate transportation of passengers and freight. 
But Commerce drama playgoers need no further unfolding of the plot to see 
that railroads doing business interstate will become the special guests of Con- 
gressional management in the legislative hostelry built from out the Commerce 
grant. A good seat at the unfolding of Constitutionalism’s leading play would 
have saved not a few who should have been there, from puzzled wonderment 
at repeated judicial blessing of Congressional railroad regulation in the name 


of the Commerce Clause. 
22 Td. at 241. 
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poses of State taxation, and yet at that same time the commod- 
ity may have been sold for delivery in another State. Any 
combination among dealers in that kind of commodity, which 
in its direct and immediate effect, forecloses all competition and 
enhances the purchase price for which such commodity would 
otherwise be delivered at its destination in another State, would 
in our opinion be one in restraint of trade or commerce among 
the States, even though the article to be transported and deliv- 
ered in another State were still taxable at its place of manu- 
facture.””* 

Six laps further down the stretch of time, the long shot for 
the moment drew again the inside lane. The nation’s major 
packers, charged with offense against Congress’ herculean ef- 
fort to save the competitive scheme of things, had put their 
money on the other horse. Demurring to the Government’s 
allegations paragraph by paragraph, they sought to isolate each 
operation and prove it intrastate within the rules evolved for 
State taxation and later given general currency.” But, declared 


23 Id. at 245-246. 

24 Swift & Co. v. United States, 196 U.S. 375 (1905). 

*° Thus: “The description of the livestock in the sixth paragraph, as 
livestock produced and owned principally in other States and Territories, and 
shipped by the owners to the places where sold, for sale to persons engaged 
in producing and dealing in fresh meat, does not show that the sales of the 
livestock are interstate commerce. The livestock, when offered for sale in the 
pens of the stock yards, are, under the allegations of fact in the bill, to be 
considered as having become part of the general mass of property of the state 
where offered for sale. The defendants purchasing the livestock have the 
right so to treat and deal therewith. Brown v. Houston, 114 U.S. 622, 632; 
Pittsburgh Coal Co. v. Bates, 156 U.S. 577, 588, 589; Emert v. Missouri, 
120 U.S. 489, 497. When purchased, the live stock is, under the allegations 
of this bill, at rest for an indefinite time, awaiting sale at its place of destina- 
tion. Diamond Match Co. v. Ontonagon, 188 U.S. 82, 92.” Id. at 380. 

“The sellers’ act in delivering the merchandise to the common carrier, 
or carrying the merchandise to the carrier’s depot (if that is taken to be in 
effect alleged), is not any part of the interstate transportation, and does not 
make the goods the subject of interstate commerce. Coe v. Errol, 116 U.S. 
517, 528.” Id. at 378. 

“The sales alleged in the third paragraph of the bill, by agents of the 
owners in other States and Territories, to whom the owners of the fresh meats 
have shipped the same for sale there by such agents on the ground, are not 
Woodruff v. Parham, Case of the State Freight Tax, Coe v. Errol, and Kidd 
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the nine who then occupied the judges’ stand, “. . . commerce 
among the States is not a technical legal conception, but a practi- 
cal one, drawn from the course of business. When cattle are sent 
for sale from a place in one State, with the expectation that they 
will end their transit, after purchase, in another, and when in 
effect they do so, with only the interruption necessary to find a 
purchaser at the stock yards, and when this is a typical, con- 
stantly recurring course, the current thus existing is a current 
of commerce among the States, and the purchase of the cattle 
is a part and incident of such commerce. What we say is true 
at least of such a purchase by residents in another State from 
that of the seller and of the cattle. And we need not trouble 
ourselves at this time as to whether the statute could be escaped 
by any arrangement as to the place where the sale in point of 
law is consummated. See Norfolk &° Western Ry. v. Sims, 191 
U.S. 441. But the sixth section of the bill charges an interfer- 
ence with such sales, a restraint of the parties by mutual con- 
tract and a combination not to compete in order to monopolize. 
It is immaterial if the section also embraces domestic trans- 
actions. 

“It should be added that the cattle in the stock yard are not 
at rest even to the extent that was held sufficient to warrant tax- 








Pearson, 128 U.S. 1, 23; United States v. E. C. Knight Co., 156 US. 1, 
13, 17; Austin v. Tennessee, 179 U.S. 343; Crossman v. Lurman, 192 US. 
189, 198; Am. Harrow Co. v. Shaffer, 68 Fed. Rep. 750; Stevens v. Ohio, 
93 Fed. Rep. 793.” did. 

In these passages will be noted cases unfamiliar from the earlier Acts of 
the Commerce drama. They are, however, but the later incarnation of the 
spirit which once had its being in Nathan v. Louisiana, Veazie v. Moor, 
Woodruff v. Parham, Case of the State Freight Tax, Coe v. Erroll, and Kidd 
v. Pearson. In a later age still other cases, again either themselves state tax 
decisions or built upon their cornerstone, line the stage’s track to give contin- 
uing support to the horse that’s out in front so long. Most prominent among 
them are, as will be seen, Bacon v. Illinois, 227 U.S. 504 (1913); Delaware, 
Lackawanna & Western v. Yudkonis, 238 US. 439 (1915); Heisler v. 
T homas Colliery Co., 260 U.S. 245 (1922) ; Oliver Iron Mining Co. v. Lord, 
262 U.S. 172 (1923); Hope Natural Gas Co. v. Hall, 274 U.S. 284 (1927); 
Utah Power & Light Co. v. Pfost, 286 U.S. 165 (1932); Champlin Refin- 
ing Co. v. Okla. Corp. Comm., 286 U.S. 210 (1932); Federal Compress & 
Warehouse Co. v. McLean, 291 U.S. 17 (1934). 
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ation in American Steel {F Wire v. Speed, 192 U.S. 500. But 
it may be that the question of taxation does not depend upon 
whether the article taxed may or may not be said to be in the 
course of commerce between the States, but depends upon 
whether the tax so far affects that commerce as to amount to a 
regulation of it. The injunction against taking part in a combi- 
nation, the effect of which will be a restraint of trade among the 
States by directing the defendants’ agents to refrain from bid- 
ding against one another at the sales of live stock, is justified 
so far as the subject matter is concerned. 

“The injunction, however, refers not to trade among the 
States in cattle, concerning which there can be no question of 
original packages, but to trade in fresh meats, as the trade for- 
bidden to be restrained, and it is objected that the trade in fresh 
meats described in the second and third sections of the bill is 
not commerce among the States, because meat is sold at the 
slaughtering places, or when sold elsewhere may be sold in less 
than the original packages. But the allegations of the second 
section, even if they import a technical passing of title at the 
slaughtering places, also import that the sales are to persons in 
other States, and that the shipments to other States are part of 
the transaction—‘pursuant to such sales’—and the third section 
imports that the same things which are sent to agents are sold 
by them; and sufficiently indicates that some at least of the sales 
are of the original packages. Moreover, the sales are by persons 
in one State to persons in another. But we do not mean to imply 
that the rule which marks the point at which State taxation or 
regulation becomes permissible necessarily is beyond the scope 
of interference by Congress in cases where such interference is 
deemed necessary for the protection of commerce among the 
states.””* 

But though there thus arose a doubt as to whether the favor- 
ite was the thoroughbred he seemed to be at first, the jockey 
atop the challenger chose for a time to accept the pace he set. 
Thus in the first of the celebrated Child Labor Cases, litigating 


26 Swift & Co. v. United States, 196 U.S. 375, 398-400 (1905). 
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the constitutionality of Congressional prohibition upon the 
movement interstate of child-made goods, the Solicitor General 
ably reconciled the legislative mandate with the inbred view 
of Commerce as movement interstate. “While doubt has ex- 
isted as to how far back Congress may reach, prior to the actual 
start of the interstate journey (Coe v. Errol, 116 U.S. 517; 
United States v. E. C. Knight Co., 156 U.S. 1; Loewe v. Law- 
lor, 208 U.S. 274), and how far forward after the journey has 
ceased (Brown v. Maryland, 12 Wheat. 419; McDermott v. 
Wisconsin, 228 U.S. 115), it has never been doubted that when 
the actual transportation begins the jurisdiction of Congress at 
once attaches. . . . The statute carefully avoids the difficulties 
in the first Employers’ Liability Cases, 207 U.S. 463, by not 
applying to that commerce which is wholly within one State.* 
It sharply distinguishes between the manufacture, which lies 
wholly within one State, and the interstate movement. No pro- 
hibitions are extended to manufacturers of goods as such, al- 
though they may intend subsequently to ship in interstate com- 
merce. United States v. E. C. Knight Co., 156 U.S. 1. A man- 
ufacturer may, notwithstanding the act, employ such children as 
he pleases. The law springs into activity only when actual 
transportation to another State begins.””* 

But though these tactics were eminently successful for a 
time, as numerous constitutional mileposts abundantly attest,” 
the judges, while not unanimous, now ruled their usage here to 
be improper. “Over interstate transportation, or its incidents, the 
regulatory power of Congress is ample, but the production of 
articles, intended for interstate commerce, is a matter of local 

27 Howard v. Illinois Central R.R. Co., 207 U.S. 463 (1908), held 
unconstitutional the first Federal Employers’ Liability Act because in coverage 
it drew no line between injuries occurring during intrastate and those arising 
during interstate operation by interstate railroads. 

28 Hammer v. Dagenhart, 247 US. 251, 252-253 (1918). 

2° Champion v. Ames, 188 U.S. 321 (1903) (the Lottery Case), decided 
two years before the Swift case, from which this seemingly unbeatable strategy 
developed; Hipolite Egg Co. vs. United States, 220 U.S. 45 (1911) (Pure 


Food and Drug Act); Hoke v. United States, 227 U.S. 308 (1913) (Mann 
Act) ; Carminetti v. United States, 242 U.S. 470 (1917) (semble). 
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regulation. ‘When the commerce begins is determined, not by 
the character of the commodity, nor by the intention of the 
owner to transfer it to another State for sale, nor by his prepara- 
tion of it for transportation, but by its actual delivery to a com- 
mon carrier for transportation, or the actual commencement of 
its transfer to another state.’ (Mr. Justice Jackson in Jn re 
Green, 52 Fed. Rep. 113.) This principle has been recognized 
often in this court. Coe v. Errol, 116 U.S. 517; Bacon v. Illi- 
nois, 227 U.S. 504, and cases cited. If it were otherwise, all 
manufacture intended for interstate shipment would be brought 
under federal control to the practical exclusion of the authority 
of the States, a result certainly not contemplated by the framers 
of the Constitution when they vested in Congress the authority 
to regulate commerce among the States. Kidd v. Pearson, 128 
U.S. 1, 21.”°° Thus did the Court’s majority call the jockey’s 
action crowding and give the favorite the advantage at the turn. 
No ruling in the entire race called forth the cries of cheat that 
this decision evoked among many railbirds at the stage’s 
track;** the bitterness which the challenger’s partisans made no 
attempt to hide reveals how much they counted on this strategy 
to bring their horse in first.** 

Although the next time around,” and later on as well,”* this 

30 Hammer v. Dagenhart, 247 U.S. 251, 272-273 (1918). 

51 Few indeed were the commentators who had anything good to say for 
Hammer v. Dagenhart. Citations to the literature may be found in Stern, 
That Commerce Which Concerns More States Than One (1934) 47 Harv. 
L. Rev. 1335, at 1358, n. 112. 

32 See especially Corwin, Comgress’s Power to Prohibit Commerce: A 
Crucial Constitutional Issue (1933) 18 Corn. L. Q. 477. But cf. the remark 
of Stern, supra note 31, at 1359: “But that oft-criticized decision may be 
explained by the nature of the device which Congress was attempting to 
employ. Without seriously claiming the right to go into the states and 
directly control child labor, Congress was seeking to achieve the same result 
by indirection, by attaching a series of conditions to the shipment of goods 
across state lines. Congress very clearly gave the impression of trying to get 
away with something.” 

33 United States v. Hill, 248 U.S. 420 (1919). 


34 Thus the Court sustained, in 1925, the National Motor Vehicle Theft 
Act. Brooks v. United States, 267 U.S. 432 (1925). 
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style of race won approval at the judges’ stand,” the dark horse 
strove once again to outrun the other entry. This change of 
form soon had the favorite hard pressed, despite the handicap of 
noviceness which held the other back. “Counsel for appellants 
cite cases to show that transactions like those of the commission 
men or dealers here are not interstate commerce or within the 
power of Congress to regulate. The chief of these are Hopkins 
v. United States, 171 U.S. 578, and Anderson v. United States, 
171 U.S. 604.”"" Yet with only one dissenting vote the Court 
found them to be of different strain because they showed no 
stream of commerce coursing in their veins. And then, “The 
other cases relied on by appellants are less relevant to this dis- 
cussion than the Anderson and Hopkins Cases. Some of them 
are tax cases. As to them it is well to bear in mind the words of 
the Court in the Swift Case (p. 400): 

“ “But we do not mean to imply that the rule which marks 
the point at which State taxation or regulation becomes permissi- 
ble necessarily is beyond the scope of interference by Congress in 
cases where such interference is deemed necessary for the pro- 
tection of commerce among the States.’ 

“Thus, take the case of Bacon v. Illinois, 227 U.S. 504. 
Bacon had purchased grain in transit from a western State to 
the east. He exercised the power under his contract to stop the 
grain in Illinois and put it in a grain elevator there. He in- 
tended to send it on to some other State for sale. He might 
have changed his mind. He did, however, after a time, send it 
out of the State. The grain was taxed while it was in Illinois. 
The question was whether it was immune from taxation because 
in transit in interstate commerce. Following the cases of Wood- 
ruff v. Parham, 8 Wall. 123; Coe v. Errol, 116 U.S. 517; 
Brown v. Houston, 114 U.S. 622; Pittsburgh & Southern Coal 

8° Though the writer bought his ticket late, from where he stood the 
judging seemed to take account of factors disregarded by those who clamored 
that the rulings from the center stand had no consistency. See Strong, Coop- 
erative Federalism (1938) 23 lowa L. Rev. 459, especially at 476-478, 481- 


486, 508-509. 
58 Stafford v. Wallace, 258 U.S. 495, 523-524 (1922). 
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Co. v. Bates, 156 U.S. 577; Diamond Match Co. v. Ontonagon, 
188 U.S. 82, 93, 96; Kelley v. Rhoads, 188 U.S. 1, 5, 7; Gen- 
eral Oil Co. v. Crain, 209 U.S. 211; and American Steel & 
Wire Co. v. Speed, 192 U.S. 500, it was held that property in 
a State which its owner intends to transport to some other State, 
but which is not in actual transit and in respect to the disposition 
of which he may change his mind is not in interstate commerce 
just because of the intention of its owner, and may, therefore, 
be taxed by the State where it is. The Court brought out the 
distinction between such cases and this in the remark (p. 516): 

“<The question, it should be observed, is not with respect 
to the extent of the power of Congress to regulate interstate 
commerce, but whether a particular exercise of State power in 
view of its nature and operation must be deemed to be in conflict 
with this paramount authority.’ 

“Moreover, it will be noted that even in tax cases where 
the tax is directed against a commodity in an actual flowing and 
constant stream out of a State from which the owner may with- 
draw part of it for use or sale in the State before it reaches the 
State border, we have held that a tax on the flow is a burden on 
interstate commerce which the State may not impose because 
such flow in interstate commerce is an established course of busi- 
ness. United Fuel Gas Co. v. Hallanan, 257 U.S. 277; Eureka 
Pipe Line Co. v. Hallanan, 257 U.S. 265." 

Having gained the inside rail again, the challenger pressed 
on, in the lap beyond the Packers and Stockyards Act, to hold 
the edge thus won. Declared the Court, approving the Grain 
Futures Act, “It is impossible to distinguish the case at bar, so 
far as it concerns the cash grain, the sales to arrive, and the 
grain actually delivered in fulfillment of future contracts, from 
the current of stock shipments declared to be interstate com- 
merce in Stafford v. Wallace, 258 U.S. 495. . . . This case was 
but the necessary consequence of the conclusions reached in the 


case of Swift &F Co. v. United States, 196 U.S. 375. That case 


37 Id. at 525-527. 
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was a milestone in the interpretation of the commerce clause of 
the Constitution. It recognized the great changes and develop- 
ment in the business of this vast country and drew again the di- 
viding line between interstate and intrastate commerce where 
the Constitution intended it to be. It refused to permit local 
incidents of great interstate movement, which taken alone were 
intrastate, to characterize the movement as such. The Swift 
Case merely fitted the commerce clause to the real and practi- 
cal essence of modern business growth. It applies to the case 
before us just as it did in Stafford v. Wallace.”** And again, as 
in the decision of the year before, taxation by the State is visual- 
ized as perfectly consistent with the exercise of federal power.” 
Minnesota v. Blasius,** ten time laps later on, but crystallized 
this viewpoint into holding. 

But notwithstanding the growing closeness of this classic 
race and mounting doubt that the favorite is after all a horse 
bred to this race, most of the money continued to remain on 
him.” To one such intellectual wagerer,* regulation of oil pro- 
duction lay beyond Congressional competence, for “how can it 
be said that the production of oil is commerce and therefore 
subject to regulation by Congress?”** The authorities, said he, 
are clear: Coe v. Errol, Kidd v. Pearson, Delaware, Lacka- 
wanna &F Western v. Yurkonis, and so on, through Oliver Min- 
ing Co. v. Lord. Nor, declared another, could the federal anti- 
trust law lay holy hands upon curtailment agreements in any of 
the States; on this the Child Labor Case and Oliver Mining Co. 
v. Lord were unequivocally conclusive.“* Two others among 

388 Chicago Board of Trade v. Olsen, 262 US. 34, 35 (1923). 

397d, at 33. 

4° 290 U.S. 1 (1933). 

#1 But see Fuchs, Legal Technique and National Control of the Petroleum 
Industry (1931) 16 St. Louis L. Rev. 189, at 200, n. §5, whom the Board of 
Trade decision had convinced of “the futility of arguing by anology from 
tax cases to matters of regulation, as many writers still do.” See also Note 
(1933) 19 St. Louis L. Rev. 25; Stern, That Commerce Which Concerns 
More States Than One (1935) 47 Harv. L. Rev. 1335, 1356. 

42 HaypEN, FEDERAL REGULATION OF THE PRopucTION oF OiL (1929). 


43 Jd. at 59. 
44 Locan, THE STABILIZATION OF THE PETROLEUM INDUsTRY (1930) 


195-197. 
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the track’s dramatis personae were equally ready to wager on 
Congressional impotency to regulate insurance,” while plung- 
ing on judicial approbation of more centralized control of trade 
and industry was viewed by most as utmost folly. “The immu- 
nity of the process of production from Federal control has been 
recognized by the Court, as constituted at present, with no dis- 
sent. In Utah Power & Light Co. v. Pfost, 286 U.S. 165, the 
Court held that the generation of electricity is exclusively the 
subject of State control and is not subject to Federal control, 
although the power generated be immediately transmitted to 
another State. . . . This rule that the process of production is 
under the exclusive control of the States and is immune from 
Federal control under the Commerce Clause has been enumer- 
ated in other cases. In Hope Gas Co. v. Hall. . . . In Coe v. 
Errol... . InUS.v. Knight Co. . . . In Oliver Iron Min- 
ing Co. v. Lord. . . . In Crescent Cotton Oil Co. v. Missis- 
sippt. . . . In Federal Compress 8 Warehouse Co. v. Mc- 
Lean. ...”*° A few there were, of course, who took the 
cautious step of placing a little money on the long shot in the 
race as well;*’ while some threw caution to the winds and played 
it heavy on him alone.* 

Thus, neck and neck the entrants in this mighty scene within 
the play came pounding down Depression stretch. But at that 
crucial point the favorite’s surer footing in the turf of precedent 
stood him in good stead. Twice did he spurt out ahead while 
the other seemed to falter. Regarding the Recovery Act the 

#9 KEEZER AND May, THE PusBiic ConTRot or Business (1930) c.9. 

46 Federal Power Versus State Power Over Trade and Industry (1934) 
1 U.S.L. Week. 718, at 730. To similar effect see Miller, Comstitutional 
Problems of the Bankhead Cotton-Control Bill (1934) 1 U.S.L. Week, 623; 
Validity of the A.A.A. and Its Related Acts (1935) 3 id. 98, a summary of 
a memorandum by W. R. Perkins of the New York Bar. 

*7 Handler, The National Industrial Recovery Act (1933) 19 A.B.A.]. 
440, 445, 446; Maggs, The Constitution and the Recovery Legislation; The 
Réles of Document, Doctrine and Judges (1934) 1 U. of Chicago L. Rev. 
665. 

*8 Dickinson, Major Issues Presented by the Industrial Recovery Act 
(1933) 33 Col. L. Rev. 1095, 1099; Corwin, THE TWILIGHT oF THE Svu- 
PREME Court (1934) 44, 49-50. 
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judges were unanimous. “Were these transactions ‘im’ inter- 
state commerce? Much is made of the fact that almost all the 
poultry coming to New York is sent there from other States. 
But the code provisions, as here applied, do not concern the 
transportation of the poultry from other States to New York, or 
the transactions of the commission men or others to whom it is 
consigned, or the sales made by such consignees to defendants. 
When defendants had made their purchases . . . the poultry 
was trucked to their slaughter houses in Brooklyn for local dis- 
position. The interstate transactions in relation to that poultry 
then ended. . . . Neither the slaughtering nor the sales by de- 
fendants were transactions in interstate commerce. Brown v. 
Houston, 114 U.S. 622, 632, 633; Public Utilities Comm'n v. 
Landon, 249 U.S. 236, 245; Industrial Association v. United 
States, 268 U.S. 64, 78, 79; Atlantic Coast Line v. Standard Oil 
Co., 275 U.S. 257, 267.” 

“Did the defendants’ transactions directly ‘affect’ interstate 
commerce so as to be subject to federal regulation? . . . In de- 
termining how far the federal government may go in controll- 
ing intrastate transactions upon the ground that they ‘affect’ 
interstate commerce, there is a necessary and well-established 
distinction between direct and indirect effects. Direct effects 
are illustrated by the railroad cases we have cited. . . . But 

4° Schechter Poultry Corp v. United States, 295 U.S. 495, 542-543 
(1935). While only one of the four cases cited by the Court is a decision on 
the scope of state taxing power, the others reveal the imprint of the physical 
view of Commerce which the tax cases sired. Compare the brief for Schechter, 
in which tax decisions bear the brunt of the argument that “Production, 
whether by way of manufacture; mining; farming or any other activity; is 
not commerce and is not subject to regulation under the commerce clause.” 
295 U.S. at 507. Cf. note 52, infra. 

5° The Court had distinguished from the case before it, Southern Ry. 
Co. v. United States, 222 U.S. 20 (1911); Second Employers’ Liability 
Cases, 223 U.S. 1 (1912); The Shreveport Case, 234 U.S. 342 (1914); 
Wisconsin Railroad Comm’n v. Chicago, Burlington Quincy R. R. Co., 
257 U.S. 563 (1922). It is in these cases that there had developed the view 
that Congressional power extends to interdependent intrastate transactions, a 
view which, although technically to be distinguished from that of the Swift, 


Stafford and Board of Trade cases, see Ribble, The “Current of Commerce” 
(1934) 18 Minn. L. Rev. 296, 316; Dickinson, Major Issues Presented by 
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where the effect of intrastate transactions upon interstate com- 
merce is merely indirect, such transactions remain within the 
domain of state power. . . . As we said in the Minnesota Rate 
Cases, 230 U.S. 352, 410. . . . Sée also Kidd v. Pearson, 128 
U.S. 1, 21; Heisler v. Thomas Colliery Co., 260 U.S. 245, 259, 
260.” In vain did the other horse’s backers urge on their fal- 
tering choice.” 

Angered at the loss of ground so laboriously gained, the 
challenger soon made another mighty bid to overtake the one 
now clearly out in front. But though the judges split this time, 
the favorite maintained the advantage of the inner lane. Strik- 
ing is the majority’s reliance on the pedigree he boasts to justify 
its decision against the one who this time ran for Congress’ 
Bituminous Coal Conservation Act. Early there is reference to 
V eazie v. Moor, so familiar and so meaningful to those who saw 
in full the drama’s second act.** Next come the classic lines of 


the Industrial Recovery Act (1933) 33 Col. L. Rev. 1095, 1099, looks in 
the same direction. In this development later tax decisions, drawing on eco- 
nomic fact and setting up a counter current to the major one which they 
induced, played some part. See discussion in the closing paragraphs of text. 
But notwithstanding this, it is as significant, legally, that this conception of 
federal authority evolved in cases involving transportation agencies, see note 
21, supra, as that the other liberalizing view assumed the dress of continuity 
and flow in keeping with the Movement fashion. 

1 Schechter Poultry Corp. v. United States, 295 U.S. 495, 544, 546- 
547( 1935). 

52 See the Government’s Brief, 295 U.S. at 511: “Cases which hold 
that a state tax upon or regulation of manufacture or production does not bur- 
den interstate commerce because manufacture and production are not inter- 
state commerce, do not fix the permissible limits of the commerce power of 
Congress.” The inappositeness of this argument, in terms of the fact set 
before the Court, is presumably explained by the corresponding strict irrele- 
vancy of the cases cited in Schechter’s brief. See note 49, supra. The down 
stage circumstances on which Nira’s fate was sealed concerned the tidewaters, 
not the headwaters of commercial flow. Those who saw the first half of the 
play remember that the theory of concurrency, and consequently the scope 
of commerce among the states, gained greater lattitude in the former area 
than in the latter. See (1939) 6 O.S.L.J. 42, at 56-62. Yet this was not 
enough to overcome the orthodoxy of the narrower view of Commerce which 
the theory of exclusiveness produced. 

°8 Compare Carter v. Carter Coal Co., 298 U.S. 238, 298-299 (1936), 
with (1939) 6 O.S.L.J. 42, at 51, n. 36. And see note 5, supra. 
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Kidd v. Pearson, from the final scene before the intermission ;™ 
immediately after this a familiar old refrain from the E. C. 
Knight theme song recalls the scene on which the intermission 
curtain rose.” Then follows a harking back to that monumen- 
tal scene, with Coe and Erro/ playing opposite, when Com- 
merce and Movement were first made one in holy constitutional 
matrimony.” Though what was spoken there “. . . was said in 
respect of a challenged power of the State to impose a tax. . . . 
|it ] is equally pertinent where the question, as here, is with re- 
gard to the power of regulation.” Thus Act III ends as it 
commenced, with decisions on Statehood’s power to tax the 
measure still of federal power to regulate. And once again, 
down stage is crowded with the progeny of those determinative 
tax decisions. “In Heisler v. Thomas Colliery Co., 260 U.S. 
245, 259-260 we held. . . . In Oliver Iron Co. v. Lord, 262 
U.S. 172, 178, we said. . . . One who produces or manufac- 
tures a commodity, subsequently sold and shipped by him in 
interstate commerce, whether such sale and shipment were orig- 
inally intended or not, has engaged in two distinct and separate 
activities. So far as he produces or manufactures a commodity, 
his business is purely local. So far as he sells and ships, or con- 
tracts to sell and ship, the commodity to customers in another 
State, he engages in interstate commerce. In respect of the for- 
mer, he is subject only to regulation by the State; in respect 
of the latter, to regulation only by the federal government. 
Utah Power & Light Co. v. Pfost, 286 U.S. 165, 182. Produc- 
tion is not commerce; but a step in preparation for commerce. 
Chassaniol v. Greenwood, 291 U.S. 584, 587.”” 

54 Carter v. Carter Coal Co., 298 U.S. 238, 299-300 (1936), quoted 
in part in (1939) 6 O.S.L.J. 42, at 61. 

55 See p. —, supra. In the Carter case, the first portion of those lines 
is used to rear the structural argument that dooms Coal’s Conservation Act. 

56 See (1939) 6 O.S.L.J. 42, at 59-60. The reference in the Carter case 
appears at 298 U.S. at 301. 

57 Carter v. Carter Coal Co., 298 U.S. 238, 302 (1936). 

58 Jd, at 302-303. Note, in the brief for Carter Coal, the complete reli- 
ance placed upon state tax decisions and the regulation cases which those 
decisions controlled. 298 U.S. at 270-271. Cf. the Government’s brief, at 


256-257, where Blackie’s friends seek valiantly to rid the Congress of this 
WM a 
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And so the curtain drops, Act III is done; but is not the 
hero’s villainy at long last clear to all? Hero though he was 
to them, ’twas he who spoke the words which spelled the fate 
of precious Nira and of Guffey’s pride and joy. For was it not 
Marshall who, by his espousal of the dormant power theory, 
inevitably produced in Taney’s Court and Waite’s a narrowness 
of Commerce vision which pronto made its sneaky way across 
the federalistic arch to later dog the every move of a regulation- 
minded Congress? Yet all the while the learned sleuths, with 
Corporal Corwin in command, were giving hapless Laissez- 
faire the third degree.” And because they mistook the scape- 
goat for the scoundrel, the greater number of them totally 
misconceived the meaning of Act III. They thought the classic 
race which they beheld to be symbolic of the judges’ whim to 
give the judgment now here, now there, as fancy chose. But 
it was not; it represented, rather, an evolutional struggle wherein 
a grant of power to Congress sought long and hard to cast aside 
the yoke of definitional narrowness derived from dormant days 
of earlier times. Of all the sleuths who played the part, Detec- 
tive Stern was shrewdest in the scene laid at the track. Having 
viewed the race up to Depression stretch, it was his theory of 
the case that “. . . although the Court has continued to talk 
of interstate commerce in terms of movement, it has repeatedly 
sanctioned the application of federal power to situations in which 
the effect upon movement was only a subordinate factor where 
it was apparent that the subject of regulation demanded national 
control.”™ But because of this, Sleuth Stern took rather light 
the villain’s threats and felt the future safe.* And so he too 
passed up a clue that would have put him next the hero’s vil- 
lainy. 

°° See (1939) 6 O.S.L.J. 42, at 46. 

®° See especially Corwin, THE Twiticht oF THE SUPREME CourRT 
(1934) 48-51; THe Commerce Cause anp States’ Ricuts (1936) 167; 
cf. Note (1933) 19 St. Louis L. Rev. 25, at 28-29, 31-32, quoted in part 


in (1939) 6 O.S.L.J. 42, 44. 

1 Stern, That Commerce Which Concerns More tates Than One (1935) 
47 Harv. L. Rev. 1335, 1354. 

2 See (1939) 6 O.S.L.J. 42, 47 and n. 15, quoting the above passage 
from Stern. 
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Comes now the final Act, however, to wipe away the blot of 
shame and make the hero worthy of his better self at last. De- 
fense to Wagner’s much disputed act carries the old familiar 
ring; once more the tax decisions are made to serve the cause of 
a movement-minded Commerce Clause. “The intention to find 
a market for the trailers in other States does not make their 
manufacture a part of commerce. Oliver Mining Co. v. Lord 
. . .3 Utah Power & Light v. Pfost. . . . The reasoning of 
these cases cannot be put aside here because they were tax 
cases.”** But put aside it was, and this time with increasing un- 
equivocation. The Jones & Laughlin Court was content to pose, 
unanswered, the rival claims of tax-case decisiveness and irrele- 
vancy,”. though giving judgment in the latter’s cause; by the 
time the clock had measured off another year, the judges had 
an answer ready for the packing company from Santa Cruz. 
“Nor are the cases in point which are cited by petitioner with 
respect to the exercise of the power of the State to tax goods, 
which have not begun to move in interstate commerce or have 
come to rest within the State, or to adopt police measures as 
to local matters. In that class of cases the question is not with 
respect to the extent of the power of Congress to protect inter- 
state commerce, but whether a particular exercise of State power 
in view of its nature and operation must be deemed to be in 
conflict with that paramount authority. Bacon v. Illinois, 227 
U.S. 504, 516; Stafford v. Wallace, supra, p. 526; Minnesota v. 
Blasius, 290 U.S. 1,8.”°° Once more in possession of the coveted 
inside rail and out again in front, the hard-luck horse of earlier 
laps could not be overhauled. In stride he met a challenge 
which before would have lost him the lead; the servicing of 


68 From the oral argument for Freuhauf Trailer Co., in N. L. R. B. v. 
Freuhauf Trailer Co., 301 U.S. 49, 767 (1937). Jones & Laughlin counsel 
relied no less wholeheartedly upon this view, in both the oral and the written 
argument. See N. L. R. B. v. Jones & Laughlin Corp., 301 US. 1, 15-16, 
763 (1937). And see the brief for petitioner in Santa Cruz Packing Co. v. 
N. L. R. B., 303 US. 453, 455-456 (1938). 

*4 N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 1, 34-36 (1937). 
85 Santa Crux Fruit Packing Co. v. N.L.R.B., 303 US. 453, 466 


(1938). 
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electric operating companies and the marketing of securities for 
an integrated national utility system the Court conceived to be 
activities within the federal Commerce power because organi- 
cally interstate.®° 

The odds against him now, the erstwhile favorite drew on 
every ounce of strength his pedigree could muster to save the 
race he feared was for him drawing to a cataclysmic close. “To- 
bacco, moving from the fields to the curing barns, and from the 
curing barns to the warehouse floors, is no part of interstate 
commerce. . . . Heisler v. Thomas Colliery Co., 260 U.S. 
246; Oliver Mining Co. v. Lord, 262 U.S. 172; Champlin Re- 
fining Co. v. Corporation Comm’n, 286 U.S. 210; Hope Gas 
Co. v. Hall, 277 U.S. 284. . . . The cutting of timber, for im- 
mediate transportation to other States, is not interstate com- 
merce. Coe v. Errol, 116 U.S. 517; McClusky v. Marysville 
& N. Ry Co., 243 U.S. 36; Carter v. Carter Coal Co., 298 
U.S. 238. . . . The ginning of cotton, although the cotton is 
to be immediately transported in interstate commerce, and 
although the cotton has already begun its journey from the 
fields to the market, is not interstate commerce. Crescent Oil 
Co. v. Mississippi, 257 U.S. 129; Federal Compress 8 Ware- 
house Co. v. McLean, 291 U.S. 17; Chassanoil v. Greenwood, 
291 U.S. 584. . . . The generation of electricity, which is in- 
stantly thereafter transmitted across state lines, is not interstate 
commerce. Utah Power & Light Co. v. Pfost, 285 U.S. 165.”"" 

But this challenge, like the one before it, failed,* and with it 
went the race; the horse that once was sure to win is now hope- 
lessly behind.*® Even the two judges in the stand who felt up 


86 Electric Bond & Share Co. v. Securities and Exchange Comm’n., 303 
U.S. 419 (1938). 

87 Currin v. Wallace, 306 U.S. 1, at 3-4 (1939) (argument for the peti- 
tioners). 

68 Currin v. Wallace, 306 U.S. 1 (1939), holding constitutional the fed- 
eral Tobacco Inspection Act. 

6° N.L.R.B. v. Fainblatt, 306 U.S. 601 (1939), sustaining the applica- 
tion of the Labor Relations Act to “a relatively small business of processing 
materials”; Mulford v. Smith, 307 U.S. 38 (1939), upholding Title III of 
the Agricultural Adjustment Act of 1938. 
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to the last that the finish should find him first, have acknowl- 
edged his defeat. Dissenting in the Faindlatt case, it was their 
view that “So construed, the power to regulate interstate com- 
merce brings within the ambit of federal control most if not all 
activities of the Nation; subjects States to the will of Congress; 
and permits disruption of our federated system. 

“Kidd v. Pearson, (1888) 128 U.S. 1, 20, 21, lucidly 
pointed out that the necessary result of this subversive doctrine, 
showed how it had long been authoritatively rejected, and dem- 
onstrated its utter absurdity. A few paragraphs from that opin- 
ion may quicken estimation of what now impends. . 

“The doctrine approved in Kidd v. Pearson has been often 
applied. It was the recognized view of this Court for more than 
a hundred years. 

“United States v. E. C. Knight Co., (1895) 156 U.S. 1, 16 
declared— ... 

“Oliver Iron Co. v. Lord, (1923) 262 U.S. 172, 178 


“Schechter Poultry Corp. v. United States, (1935) 295 


U.S. 495, 546, 548, 549, 550—... 

“Carter v. Carter Coal Co., (1936) 298 U.S. 238, 303, 
309— ... 

“The present decision and the reasoning offered to support 
it will inevitably intensify bewilderment . . . . Perhaps the 
change of direction, no longer capable of concealment, will 
give potency to the efforts of those who apparently hope to 
end a system of government found inhospitable to their ulti- 
mate designs.””° 

And so at last the tax decisions completely lose their psychic 
grip on Congress’ power to legislate; and with the breaking of 
that spell the villain in the leading man goes hence to leave 
him every inch a hero. Thus ends this drama of the Commerce 
Clause. The final curtain falls as one among the stage’s hero- 
worshippers proclaims, that all may hear, “We are back to a 


70 N.L.R.B. v. Faindlatt, 306 U.S. 601, 610-614 (1939). 
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commerce clause with the virility and breadth envisioned by 
Marshall.” 


The play is over—but for an epilogue. To the Bench but 
three short years ago there came a man whom Taney would 
have found a faithful Commerce Clause companion. Silent he 
remained while two state taxing laws survived judicial scru- 
tiny;’’ but then, when one went down before the dormant 
power rule, he spoke his mind. “The Indiana tax is not invali- 
dated on the ground that it violates any law passed by Congress 
under this constitutional power to regulate interstate commerce 
. . . . The question, therefore, is whether—in the absence of 
regulatory legislation by Congress condemning states taxes on 
gross receipts from interstate commerce—the Commerce Clause, 
of itself, prohibits a// such state taxes as ‘regulations’ of inter- 
state commerce, even though general, uniform and non-dis- 
criminatory.”’* To Mr. Justice Black the answer lay in the 
nature of the Commerce grant. “The interests of interstate 
commerce will best be fostered, preserved and protected—in 
the absence of direct regulation by the Congress—by leaving 
those engaged in it in the various States subject to the ordinary 
and non-discriminatory taxes of the States from which they 
receive governmental protection.”’* When, shortly afterwards, 
a not dissimilar form of tax was judicially excommunicated, the 
crusading Justice was even more specific. “I would return to 
the rule that—except for state acts designed to impose dis- 
criminatory burdens on interstate commerce because it is inter- 
state—Congress alone must ‘determine how far [interstate 
commerce]. . . shall be free and untrammelled, how far it 
shall be burdened by duties and imposts, and how far it shall 


71 Jackson, Progress in Federal Judicial Administration (1939) 23 J. 
Am. Jud. Soc. 60, 62. 

72 Western Live Stock v. Bureau of Revenue, 303 U.S. 250 (1938); 
Coverdale v. Arkansas-Louisiana Pipe Line Co., 303 U.S. 604 (1938). 

73 Adams Mfg. Co. v. Storen, 304 U.S. 307, 319-320 (1938). 

74 Id. at 333. 
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be prohibited.’ ”’’ One has but to recall the scene where Taney 
held the center stage to sense the striking parallel; indeed, the 
present Justice would build the structure of the Law according 
to the plans his draftsman predecessor left but partially com- 
pleted.” 

Although succeeding judgments of the Court let stand im- 
portant taxing statutes common in the several States, Taney’s 
spiritual revivalist did not let die the tiny flame he tended at 
the shrine of Concurrent Commerce power. With the Court’s 
approval of the Georgia tax on truckers operating interstate," 
so with judicial tolerance of the California Use Tax as applied 
to goods received from out-of-state for predetermined pur- 
poses; ** “Mr. Justice Black concurs in the result.” ’Tis a poor 
evangelist who cannot save the souls of some at least, and poor 
is not the epithet for him who had wholeheartedly espoused 
the ancient gospel of concurrency. Ere long, therefore, a con- 
vert has been won; when Texas wins its right to tax an allocated 
share of Ford’s industrial estate,” the now familiar line is 
made to read that, “Mr. Justice Black and Mr. Justice Douglas 
concur in the result.” And only yesterday, as time is reckoned 
by Court clock, another neophyte has seemingly embraced the 
faith. For to the Court’s quite recent condemnation of an 
Arkansas attempt to stop the final leak in gas tax revenues from 
vehicles engaged in transportation interstate, a trinity pro- 
claimed dissent. To Douglas, Black and Frankfurter, J.J., the 
ever greater dependency of States and Union upon their taxing 
powers makes it “more and more important that potential con- 
flicts between state and national powers should not be found 
where Congress has not found them, unless conflict is estab- 


Gwin, White & Prince, Inc. v. Henneford, 305 U.S. 434, 455 
(1939), quoting from Welton v. Missouri, 91 U.S. 275 (1876). 

76 (1939) 6 O.S.L.J. 42 at 52-56 describes Taney’s in large part unre- 
quitted efforts to swing his Court against the dormant power rule. 

T Dixie Ohio Express Co. v. State Revenue Comm., 306 U.S. 72 (1939). 

78 Southern Pacific Co. v. Gallagher, 306 U.S. 167 (1939). 

°° Ford Motor Co. v. Beauchamp, 60 Sup. Ct. Rep. 273 (1939). 

8° McCarroll v. Dixie Greyhound Lines, 60 Sup. Ct. Rep. 504 (1940). 
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lished by demonstrable concreteness. . . . We would, there- 
fore, leave the questions raised by the Arkansas tax for consider- 
ation of Congress in a nation-wide survey of the constantly 
increasing barriers to trade among the States.”** If three there 
are already of the faith, a not far distant morrow may find a 
Court in reverence at the Taney shrine. Had this but come to 
pass when Taney was alive, there would have been no drive to 
wilt the Commerce Clause, and for the early hero of that 
Clause no fall from paradise. 

Even as it was, the sin that he committed had within itself 
regenerative qualities that may have helped to redeem him 
in the end. As the States endeavored to adjust their taxing 
legislation to the rule which Marshall wedged so tightly in 
the Constitution that Taney could not get it out, they hit upon 
a bit of constitutional strategy. The dormant power restriction 
was satisfied by taking as the subject of a tax a privilege or 
activity unquestionably within the state power to regulate; the 
empty coffers of the state were filled by taking as the measure 
of the tax values derived in part from the forbidden fruit. For 
long the Court found in this way of governmental life no moral 
turpitude. But courts, like clerics, must take care to right their 
charges’ erring tendencies; and so, in 1910, the edict came for 
stricter constitutional consciousness. ‘We cannot fail to rec- 
ognize the intimate connection which, at this day, exists between 
the interstate business done by interstate companies and the 
local business which, for the convenience of the people, must 
be done or can generally be better and more economically done 
by such interstate companies rather than by domestic companies 
organized to conduct only local business. It is of the last 
importance that the freedom of interstate commerce shall not 
be trammelled or burdened by local regulations which, under 
the guise of regulating local affairs, really burden rights secured 

51 Id. at 509, 510. 

82 The classic study of this phase of constitutional development is that of 
Powell, Indirect Encroachment on Federal Authority by the Taxing Powers 
of the States (1918) 31 Harv. L. Rev. 572, 721, 932, (1919) 32 id. 234, 
374, 634. 
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by the Constitution of the United States. . . . The State knows 
that the Telegraphic Company, in order to accommodate the 
general public and make its telegraphic system effective, must 
do all kinds of telegraphic business.”** And in a companion 
case the Court found the same phenomenon of economic inter- 
dependency in other forms of transportation business.“* In 
consequence, no longer could the States enjoy their game of 
subject-measure hide and seek. 

To what extent these decisions ever crossed the federalistic 
arch analogically to strengthen coming claims of extensive fed- 
eral power to regulate the transportation system, is difficult 
of admeasurement. Neither one, by way of formal recognition, 
ever made its way into the Court’s pronouncements on the outer 
reaches of Congressional authority. Yet counsel for the Govern- 
ment made some use at least of their forceful analogy;“* and 
the Court itself drew freely from the very well of economic 
fact which gave them sustenance. Thus in the next succeeding 
year the Federal Safety Appliance Act was sanctified judicially 
with this close parallel in thought: “Speaking only of railroads 
which are highways of both interstate and intrastate commerce, 
these things are of common knowledge: Both classes of traffic 
are at times carried in the same car and when this is not the 
case the cars in which they are carried are frequently com- 
mingled in the same train and in the switching and other move- 
ments at terminals. Cars are seldom set apart for exclusive use 
in moving either class of traffic, but generally are used inter- 
changeably in moving both; and the situation is much the same 
with trainmen, switchmen and like employes, for they usually, 
if not necessarily, have to do both classes of traffic.”** And a 
similar theme is central in judicial approbation later of the 


88 Western Union Tel. Co. v. Kansas, 216 U.S. 1, 33, 37 (1910). 

84 Pullman v. Kansas, 216 U.S. 56 (1910). 

85 See Southern Ry. Co. v. United States, 222 U.S. 20, 22-23 (1911); 
Houston, East &§ West Texas R. R. Co. v. United States, 234 US. 342, 
(1914). 

8° Southern Ry v. United States, 222 U.S. 20, 27 (1911). 
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claims to federal power made in the Shreveport*' and Recap- 
ture™® cases. 

Extension of the Western Union rule to other than place- 
utility enterprise seems to have contributed not a mite to ad- 
vancement, beyond the transportation fringe, of the cause of 
a functional, organic Commerce Clause. Looney v. Crane Co.” 
was too occupied in justifying its own existence” to do mis- 
sionary work for the gospel of federal power. But notwith- 
standing this failure of direct conversion, the example which 
the railroad cases set finally won the Court to a similarly organic 
view of Congressional Commerce power in the case of manufac- 
turing and other productive enterprise. Declared the Jones & 
Laughlin Court, “We do not find it necessary to determine 
whether these features of the defendant’s business dispose of 
the asserted analogy to the ‘stream of commerce’ cases. The 
instances in which that metaphor has been used are but par- 
ticular, and not exclusive, illustrations of the protective power 
which the Government invokes in support of the present Act. 
. . . That intrastate activities, by reason of close and intimate 
relation to interstate commerce, may fall within federal control 
is demonstrated in the case of carriers who are engaged in both 
interstate and intrastate transportation. There federal control 
has been found essential to secure the freedom of interstate 
traffic from interference or unjust discrimination and to pro- 
mote the efficiency of the interstate service. The Shreveport 
Case (Houston, E.{ W.T.R.Co. v. United States), 234 U.S. 
342, 351, 352, 34S. Ct. 833, 58 L. Ed. 1341; Railroad Com- 


87 Houston, East & West Texas R.R. Co. v. United States, 234 US. 
342, 353 (1914). 

88 Wisconsin Railroad Comm'n v. Chicago, Burlington & Quincy R.R. 
Co., 257 U.S. 563, 589-590 (1922). 

89 245 U.S. 178 (1917). 

°° The Looney decision was criticized shortly after its delivery, by Powell, 
supra, note 82, at 608-618; and later by Mr. Justice Brandeis, when he found 
the majority intent was to make the decision stand for a general lack of power 
in the States to tax. See Cudahy Packing Co. v. Hinkle, 278 U.S. 460 (1929). 
Atlantic Refining Co. v. Virginia, 302 U.S. 22 (1937), appears to have 
severely undermined, if not repudiated outright, the reasoning on which it 
rests. See Comment (1938) 4 O.S.L.J. 208. 
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mission of Wisconsin v. Chicago, B. 8 O. R. Co., 257 U.S. 563, 
588, 42 S. Ct. 232, 237, 66 L. Ed. 371, 22 A.L.R. 1086. It is 
manifest that intrastate rates deal primarily with a local activity. 
But in rate making they bear such a close relation to interstate 
rates that effective control of the one must embrace some con- 
trol over the other. 7d. Under the Transportation Act, 1920, 
Congress went so far as to authorize the Interstate Commerce 
Commission to establish a state-wide level of intrastate rates 
in order to prevent an unjust discrimination against interstate 
commerce. Railroad Commission of Wisconsin v. Chicago, B. 
& O. R.R.Co., supra; Florida v. United States, 282 U.S. 194, 
210, 211, §1 S. Ct. 119, 123, 75 L. Ed. 291. Other illustra- 
tions are found in the broad requirements of the Safety Appli- 
ance Act (45 U.S.C.A. secs. 1-10) and the Hours of Service 
Act (45 U.S.C.A. secs. 61-64). Southern Railway Co. v. Uni- 
ted States, 222 U.S. 20, 32 S. Ct. 2, 56 L. Ed. 72; Baltimore 
& Ohio R. R. Co. v. Interstate Commerce Commission, 221 
U.S. 612, 31 S. Ct. 621, 55 L. Ed. 878. It is said that this 
exercise of federal power has relation to the maintenance of 
adequate instrumentalities of interstate commerce. But the 
agency is not superior to the commerce which uses it. The pro- 
tective power extends to the former because it exists as to the 
latter.” And as the later cases confessed their source of 
strength in the dying minutes of the play, all present at the 
scene could tell increasingly well that the Court, in search of 
precedent, had passed beyond the erstwhile limelight cases of 
Swift, Stafford, and Olsen.” To the extent that this result is 
traceable to the inspirational value of the subject-measure state 
tax cases, the hero-villain did penance for his sin and earned the 


full atonement that now is his. 


®t N.L.R.B. v. Jones & Laughlin Steel Corp., 301 U.S. 1, 36, 37-38 
(1937). 

®2 Thus see the reasoning of the Court in Consolidated Edison Co. v. 
N.L.R.B., 305 U.S. 197, 219-222 (1938); Currin v. Wallace, 306 U.S. 
1, 10-11 (1939); N.L.R.B. v. Fainblatt, 306 U.S. 601, 604-605 (1939); 
Mulford v. Smith, 307 U.S. 38, 47 (1939); cf. Santa Cruz Packimg Co. v. 
N.L.R.B., 303 U.S. 453, 464-465 (1938), where, although the judicial atti- 
tude is similar, the support in precedent is drawn from the anti-trust decisions 
which followed in the wake of the important Saft decision. 
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NOTES AND COMMENTS 








BANKING 


THE INCIDENT OF SURVIVORSHIP IN JoinT BANK Accounts 


Deposits were made in a savings and loan company from the earn- 
ings of a husband and wife who had been married for over 50 years, 
the certificate of deposit being made out to John or Ida Fulk. On the 
death of the wife the husband was appointed administrator and filed an 
inventory of her estate, omitting therefrom the deposit certificates. 
Exceptions to the inventory were filed, exceptor contending that one- 
half of the account belonged to Ida Fulk’s estate. The exceptions were 
sustained in the Probate and Common Pleas courts but overruled in 
the Court of Appeals, the latter awarding the entire account to John 
Fulk. On certification the Supreme Court affirmed the appellate de- 
cision, holding that the necessary survivorship clause was supplanted by 
parol evidence which was admissible to explain an incomplete contract 
of deposit as one for joint ownership with the right of survivorship.’ 

Where one deposits money in an account payable to himself or 
another, the legal effect thereof should be primarily dependent upon the 
intention of the depositor.” Analysis shows that such a deposit is usually 
interpreted in one of three ways. (1) The depositor has no intent to 
create any property interest in the non-contributing party, the power to 
withdraw being given merely for the former’s own convenience.° 
(2) The depositor intends to pass neither a present property interest nor 
a right of withdrawal, but wishes the non-contributing party to receive 
the balance of the account when and if he should survive the depositor.* 
(3) The depositor wishes to create in the other party a present joint 


proprietary interest along with the right of survivorship. 


1 In Re Estate of Fulk, 136 Ohio St. 233, 24 N.E. (2d) 1020 (1940). 

?> Am. Jur. Sec. 426, p. 301. 

® Bender v. Cleveland Trust Co., 123 Ohio St. 588, 176 N.E. 652 (1931); Held v. 
Myers, 48 Ohio App. 131, 192 N.E. 540 (1934). To the effect that the power to with- 
draw is revoked by the death of the depositor see Smith v. Planters’ Sav. Bank, 124 S.C. 
100, 117 S.E. 312 (1923). 

* Schmitt v. Schmitt, 39 Ohio App. 219, 177 N.E. 418 (1928); Jonte v. English, 
171 Okla. 291, 40 P. (2d) 646 (1935); First Nat. Bank & T. Co. v. Huntley, 25 Mich. 
483, 232 N.W. 192 (1930). The prevailing view in these cases is that such a deposit is 
an ineffective attempt at a testamentary disposition. However, the survivor has been 
allowed to take in such a situation on the basis of contract, survival being a condition 
precedent. See Rowley, Living Testamentary Dispositions, 3 Cinc. L. Rev. 361, at 388 
(1929), discussing Dunn v. Houghton, 51 Atl. 71 (N. J. Eq., 1902). 


1g! 
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The present discussion will deal principally with the third interpre- 
tation, consideration being given to the various theories which have been 
advanced to effectuate such intention, along with an examination of 
Ohio cases in point. : 

Some courts have followed a trust theory to sustain the non-con- 
tributing survivor’s claim, regarding the depository institution as trus- 
tee. This theory hase been severely criticized. A bank deposit in the 
general fund creates a debtor-creditor relationship; the bank cannot be 
trustee of its own obligation.° Furthermore it is difficult to find any 
intention to create a fiduciary relationship.® 

Perhaps the most widely accepted theory is that title has vested in the 
non-contributing party by virtue of an imter vivos gift.’ General rules 
of gift require intent to give plus delivery. The requirement of delivery, 
while not as rigorous as of old, still demands something more than the 
expression of a donative intent.* Retention of the passbook is not con- 
clusive evidence against a gift,* although it is a circumstance to be con- 
sidered.*” Most cases hold that an intent to make a gift is not shown 
merely by a joint deposit, even if a survivorship clause is used." 

Recent case authority indicates a growing preference for the con- 
tract theory. Where all the funds deposited originally belonged to one 
party either a novation or a third party beneficiary contract is spelled 
out, based on the deposit itself.” Where the deposited funds are the 
contributions of both parties the contract is between them and is sup- 
ported by mutual consideration.”* 

No Ohio cases purport to follow the trust theory; reference to it 
was made in Cleveland Trust Co. v. Scobie’* but the decision was 
placed on other grounds. Joint tenancy and tenancy by the entireties 
are not recognized in Ohio;*° therefore the decisions of this state are to 


5 Rowley, Living Testamentary Dispositions, 3 Cinc. L. Rev. 361, at 385-6 (1929). 

® Note (1924) 38 Harv. L. Rev. 243. 

7 Deposit in Name of Depositor and Another, 48 A.L.R. 189, at 191, 66 A.L.R. 881, 
at 882, 103 A.L.R. 1123, at 1124. 

* Bradford v. Eastman, 229 Mass. 499, 118 N.E. 879 (1918). 

® Vollmer v. Vollmer, 47 Ohio App. 154, 190 N.E. 588 (1933); Battles v. Millbury 
Savings Bank, 250 Mass. 180, 145 N.E. 55 (1924). 

” Commercial Trust Co. v. White, 99 N. J. Eq. 119, 132 Atl. 761 (1926). 

"™ Grady v. Sheehan, 256 Pa. 377, 100 Atl. 950 (1917); Rice v. Bennington County 
Sav. Bank, 93 Vt. 493, 108 Atl. 708 (1920); Rauhut v. Reinhart, 180 Atl. 913 (Del. 
1935); Lay v. Proctor, 147 Or. 545, 34 P. (2d) 331 (1934). 

Chippendale v. North Adams Savings Bank, 222 Mass. 499, 111 N.E. 317 (1916); 
Deals, Admr. v. Merchants & Mechanics Savings Bank, 120 Va. 297, 91 S.E. 135 (1917); 
Christensen v. Ogden State Bank, 75 Utah 478, 286 Pac. 638 (1930). 

“In Re Estate of Fulk, 136 Ohio St. 233, 24 N.E. (2d) 1020 (1940); Attorney 
General v. Clark, 222 Mass. 291, 110 N.E. 299 (1915); In Re Edwards Estate, 140 Or. 
431, 14 P. (2d) 274 (1932). 

* 114 Ohio St. 241, at 253, 151 N.E. 373, at 376, 48 A.L.R. 182, at 188 (1926). 

® Martin, The Incident of Survivorship in Ohio, 3 O.S.L.J. 48 (1937). 
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be explained either on a gift or contract basis. The effect of the Ohio 
courts’ hostility toward the incident of survivorship’® on the selection 
of a theory to support the surviving party’s claim is not quite clear. 
Cleveland Trust Co. v. Scobie advanced no justification for its recogni- 
tion of joint survivorship and hence did not prescribe any one method 
by which it can be obtained. But in the later case of Jn Re Hutchison“ 
Chief Justice Marshall held that “While joint tenancy with the inci- 
dental right of survivorship does not exist in Ohio parties may neverthe- 
less contract for a joint ownership with the right of survivorship and 
at the death of one of the joint owners the survivor succeeds to the 
title to the entire interest, not upon the principle of survivorship as an 
incident to the joint tenancy but by the operative provisions of the con- 
tract.” The funds involved in this case were mutually owned before 
deposit; from this fact plus the language of the opinion it has been 
asserted that the court restricted recognition of the right of survivorship 
to instances where this right has been contracted for between co-owners, 
i.€., owners of successive estates in the property.** The narrowing effect 
of this interpretation is apparent. But subsequent Ohio decisions have 
not so construed the case; it has been cited as requiring merely a con- 
tract between the parties (not necessarily co-owners) for the right of 
survivorship.”° 

In the Scobie case Judge Allen said that the depositor “has created 
in the second party by contract a joint interest in his right to the deposit 
equal to his own.”*° The supporting citation of several gift cases, as 
well as the demand that the intent to transfer a present interest be 
shown, casts some doubt upon the meaning of the court. Was the 
decision founded on principles of contract or did the court seize upon 
the contract as representing the completion of a valid imter vivos gift? 
In Sage v. Flueck,”* a case determined after the Hutchinson limitation, 
there is language similar to that found in the Scobie case. However, the 
refusal to admit oral testimony to contradict the written expression of 
decedent’s intention, as found in the deposit contract, points away from 
the gift analysis. 

It is true that the pure contract approach is nearly identical with the 
gift theory which resorts to the contract for purposes of delivery. But 


at least one substantial difference does exist. Under the former analy- 


8 See Note 15, supra. 

7 120 Ohio St. 542, 166 N.E. 687 (1929). 

* Martin, The Incident of Survivorship in Ohio, 3 O.S.L.J. 48 (1937). 

® Sage v. Flueck, 132 Ohio St. 377, 7 N-E. (2d) 802 (1937); In Re Estate of Fulk, 
136 Ohio t. 233, 24 N.E. (2d) 1920 (1940). 

* 114 Ohio St. 241, at 253, 151 N.E. 373, at 376, 48 A.L.R. 182, at 188 (1926). 

#1 132 Ohio St. 377, 7 N-E. (2d) 882 (1937). 
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sis, where the court considers the contract to be fully stated, the appli- 
cation of the parol evidence rule might contravene the intention of the 
parties.** This would not be possible under the gift theory; it is founded 
upon the intention of the depositor. The trend of the decisions in Mas- 
sachusetts is significant in this respect. Language in Chippendale v. 
North Adams Savings Bank** negatives the necessity of gift or trust and 
upheld the survivor’s claim via novation. But later Massachusetts 
cases** have construed joint deposits from the starting point of the 
donor’s intention. The analysis is in terms of gift, delivery being ren- 
dered unnecessary by the contract of deposit.”°. 

As for Ohio the Fulk case expresly rules out all question of gift and 
proceeds on principles of contract only. Since the funds deposited there 
were mutually owned the way is still open for future decisions, dealing 
with funds deposited by only one of the parties, to emphasize intent. 
The contract theory has been criticized for sometimes overemphasizing 
the form of deposit and underemphasizing intent.** In view of the fact 
that the parties are frequently closely related and consequently not 
always careful in the wording of the deposit this criticism would seem 
sound. 

In many states joint deposits are now controlled by statute.” Ohio 
G.C. sec. 9648 was used as the basis for sustaining a survivor’s claim 
in one Supreme Court case.”* This section, as well as 720-120 author- 
izes a depository institution to pay funds to the survivor of joint deposi- 
tors when the deposit provides for the right of survivorship. It would 
seem that these statutes were framed to protect the banks and not to 
control the rights of the depositors inter sese. It is significant that sub- 
sequent Ohio decisions have ignored the Oleff v. Hodapp rationale. 

5. m. ¥. 


This would have been the result in Held v. Myers, 48 Ohio App. 131, 192 N.E. 
540 (1934), had not the court construed the Scobie case as one of gift and therefore 
admitted evidence showing that the depositor did not intend to pass a property interest 
when he opened a “joint and survivorship account.” 

*3 222 Mass. 499, 111 N.E. 317 (1916). 

* Bradford v. Eastman, 229 Mass. 499, 118 N.E. 879 (1918); Battles v. Millbury 
Savings Bank, 250 Mass. 180, 145 N.E. 55 (1924); Goldston v. Randolph, 293 Mass. 
253, 199 N.E. 896, 103 A.L.R. 1117 (1936); Gibbons v. Gibbons, 4 N.E. (2d) 1019 
(Mass., 1936). 

® Note (1937) 17 Boston U.L. Rev. 494. 

*® Note (1939) 27 Ill. B.J. 341. 

** Deposit in Name of Depositor and Another, 103 A.L.R. 1123, 133-40. 

* Oleff v. Hodapp, 129 Ohio St. 432, 195 N.E. 838 (1935). 
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CONSTITUTIONAL LAW 


CONSTITUTIONAL LAw — FREEDOM OF THE PREss — 
VALIDITY OF HANDBILL ORDINANCES 


It is common for municipalities to have on their books ordinances 
regulating house to house canvassing and the distribution of handbills, 
circulars, leaflets, and other forms of printed matter. A recent decision 
of the United States Supreme Court, ruling on four cases at one time,’ 
had the effect of invalidating many such ordinances. The ordinances of 
Los Angeles and Worcester, invoked against persons distributing notices 
of public meetings, prohibited distribution to pedestrians on the streets. 
The Milwaukee ordinance prohibited distribution in any public place, 
as well as on the street. The violator was a picket circulating leaflets at 
the scene of a strike. The Irvington ordinance required a permit from 
the chief of police for persons who canvass, solicit, or distribute circulars 
from house to house. The violator in that case was a member of the 
religious sect of “Jehovah’s Witnesses.” ‘The court declared all four 
ordinances abridgments of the civil liberties guaranteed the people by 
the Fourteenth Amendment of the Constitution. 

Originally, at least, such ordinances appear to have represented 
legitimate efforts to mitigate the frightening of horses caused by paper 
blowing in the street,” the littering of the streets, fire hazards, and the 
annoyance of residents by excessive solicitation. A minority of courts 
held them, when invoked against radical and labor groups, to be in viola- 
tion of state constitutional guaranties of freedom of the press.” The 
majority of state courts, whether the leaflets were of commercial or 
non-commercial nature, regarded handbill ordinances as reasonable reg- 
ulations of the streets under the police power.® 

The Supreme Court of the United States in 1925 for the first time 


1 Schneider v. State of New Jersey (Town of Irvington); Young v. People of the 


State of California; Snyder v. City of Milwaukee; Nichols v. Commonwealth of Massa- 
chusetts, USS. , 6o S. Ct. 146, 84 L. Ed. 115 (Nov. 22, 1939). 

? Wettengel v. Denver, 20 Colo. §52, 39 Pac. 343 (1895); People v. Armstrong, 73 
Mich. 288, 41 N.W. 275 (1888). 

® Anderson v. State, 69 Neb. 686, 96 N.W. 149 (1903); Philadelphia v. Brabender, 
201 Pa. 574, 51 Atl. 374, 58 L.R.A. 220 (1901); People v. Horwitz, 27 N.Y. Crim. Rep. 
237, 140 N.Y.S. 437 (1912); Coughlin v. Sullivan, 100 N.J.L. 42, 126 Atl. 177 (1924); 
Chicago v. Schultz, 341 Ill. 208, 173 N.E. 276 (1930). 

* Dziathiewicz v. Maplewood Township, 115 N.J.L. 37, 178 Atl. 205 (1935); Jello-O 
Co. v. Brown, 3 Fed. Supp. 132 (1936); People v. St. John, 108 Cal. App. 779, 288 Pac. 53 
(1930); Allen v. McGovern, 12 N.J. Misc. Rep. 12, 169 Atl. 345 (1933). 

® Coughlin v. Sullivan, supra, note 3; In re Campbell, 64 Cal. App. 300; (1923); 
People v. Johnson, 117 Misc. 133, 191 N.Y.S. 750 (1921). 

® Wettengel v. Denver, supra, note 2; Anderson v. State, supra, note 3; Philadelphia 
v. Brabender, supra, note 3; Philadelphia v. Costello, 17 Pa. Super. Ct. 339 (1901); Peo- 
ple v. Horwitz, supra, note 3. 
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found that the Fourteenth Amendment protected against state depriva- 
tion of the guaranties of free speech and free press.’ The Gitlow decision 
was a challenge to the states’ theretofore almost unlimited power. In the 
case of Lovell v. City of Griffin® the court further limited the states’ 
police power when it invalidated a licensing handbill ordinance which 
had been enforced against a distributor of religious literature. The court 
declared that freedom of distribution is essential to a free press and that 
the pamphleteer is within the guaranty of freedom of the press. The 
decision caused a flood of cases in the state courts testing the validity of 
similar handbill ordinances. Many courts, rather than invalidate hun- 
dreds of municipal ordinances, chose to uphold them as reasonable and 
to distinguish them from the ordinance involved in the Lovell case.° The 
technique was to give the court’s decision a narrow interpretation. The 
Lovell rule was held by some to apply only to licensing ordinances; *° 
others limited its application to cases of freedom of religion.’* As a con- 
sequence, ordinances prohibiting or regulating distribution of leaflets 
continued to be upheld. However, a minority applied the Lovell rule 
broadly and invalidated ordinances ostensibly directed against littering 
of the streets.’? Thus, the Michigan Supreme Court held unconstitu- 
tional a Dearborn ordinance requiring licensing and prohibiting distribu- 
tion of handbills where they were immoral, treasonable or contained un- 
truths.** Some courts held the handbill ordinances inapplicable to non- 
commercial literature.** In Cincinnati v. Mosier,’* an ordinance requir- 
ing licensing of peddlers of goods was held constitutional but inapplicable 
to a person peddling religious literature without a license. The validity 
of the numerous types of handbill ordinances thus became uncertain. 
The decisions of the state courts were conflicting. 

The recent declaration of the Supreme Court in the four handbill 
ordinance cases has clarified its position. Municipalities may, under the 
state police power, regulate the use of the streets by the enactment of 
regulatory ordinances. This power, however, is subject to, and limited 

* Gitlow v. New York, 268 U.S. 652, 45 S. Ct. 625, 69 L. Ed. 1138 (1925). 

® 303 U.S. 444, 58 S. Ct. 666, 82 L. Ed. 949 (1937). 

® People v. Finkelstein, 170 Misc. 188, 9 N.Y.S. (2d) 941 (1939); City of Pitts- 
burg v. Ruffner, 134 Pa. Super. 192, 4 A. (2d) 224 (1939); Commonwealth v. Kimball, 
— Mass. —, 13 N.E. (2d) 18 (1938); Commonwealth v. Nichols, 18 N.E. (2d) 166 
(1938); City of Milwaukee v. Snyder, 230 Wis. 131, 283 N.W. 301 (1939). 

” People v. Young, 33 Cal. App. 747, 85 P. (2d) 231 (1938). 

" City of Pittsburg v. Ruffner, supra, note 9; Milwaukee v. Snyder, supra, note 9. 

” People v. Banks, 168 Misc. 515, 6 N.Y.S. (2d) 41 (1938); Borough of Edgewater 
v. Bodine, 122 N.J.L. 291, 4 A. (2d) §27 (1939); City of Dearborn v. Ansell, 290 Mich. 
348, 287 N.W. 551 (1939). 

8 City of Dearborn v. Ansell, supra, note 12. 

“ Bx parte Cox, 122 N.J.L. 150, 4 A. (2d) 526 (1937); Cincinnati v. Mosier, 61 
Ohio App. 81, 28 Ohio L. Abs. 383, 14 Ohio Op. 134, 22 N.E. (2d) 418 (1939). 

5 Supra, note 14. 
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by, the constitutional guaranty of individual liberties. Regulation of the 
use of the streets must, therefore, be reasonable. As to what is reasonable 
regulation, the court has reaffirmed its conviction as to the unreasonable- 
ness of any requirement of a license from city officials for distribution of 
non-commercial pamphlets. Furthermore, it is now clear that even in 
the absence of licensing requirements, prohibition or limitation of distri- 
bution on the streets or in any public place is unreasonable. Only where 
the handbills are of a commercial character does the city’s power remain; 
but notices of public meetings are not commercial handbills. On the 
other hand, ordinances fixing reasonable hours when canvassing may 
be done, even as applied to non-commercial literature, are reasonable. 
Frauds by canvassers may be punished by law. Trespasses may be for- 
bidden. And a city may protect itself from the littering of the streets by 
ordinances directed at those actually throwing the pamphlets on the 
street. 

The decision of the principal cases on its face seems to have gone a 
long way in limiting the power of cities to regulate the use of the streets. 
But a survey of the cases indicates that handbill ordinances, whatever 
their origin, have so often been invoked only against distributors of com- 
munist literature,*° union pamphlets,*’ notices of labor meetings,** 
strike leaflets,’® literature of radical groups,”° and against distributors 
of religious pamphlets of “Jehovah’s Witnesses.”** ‘The ordinances in 
many instances have, in other words, been used simply as a weapon for 
silencing expression of views by minority labor, radical and religious 
groups.”” The instant decision seems clearly to constitute a judicial 
reaction to this increasingly evident fact, a determination that municipali- 
ties have, by their acts of bad faith, forfeited the power to regulate the 
dissemination of non-commercial literature by handbill ordinances. 

P. A. 


16 Almassi v. City of Newark, 8 N.J. Misc. 420, 150 Atl. 217 (1930); People 
ex rel. Gordon v. McDermott, 169 Misc. 743, 9 N.Y.S. (2d) 795 (1938); (announcement 
of Communist meeting) 1 I.J.A. Bull., No. 12, p. 2; (Communist election leaflets) 5 I.J.A. 
Bull. 117. 

" City of Dearborn v. Ansell, supra, note 12; Commonwealth v. Kimball, supra, 
note 9. 

8 Commonwealth v. Kimball, supra, note 9; (handbills advertising meeting of Ameri« 
can Civil Liberties Union) 3 I.J.A. Bull. No. 1, p. 3; (advertisements of meeting of 
American League against War and Fascism) 5 I.J.A. Bull. 99. 

” City of Milwaukee v. Snyder, supra, note 9; (leaflets relating to textile strike) 2 
I.J.A. Bull., No. 5, p. 2; (leaflets relating to street car strike) 3 I.J.A. Bull., No. 7, p. 2. 

” In re Campbell, supra, note 5; (1.W.W. literature); People v. Finkelstein, supra, 
note 2; (leaflets “John L. Lewis Exposed”); City of Milwaukee v. Kassen, 203 Wis. 383, 
234 N.W. 352 (1931) (leaflets setting forth political and economic views of minority 
group); People v. Young, supra, note 9; (leaflets of Friends Lincoln Brigade, an organi- 
zation sympathetic to Loyalist Spain). 

™ City of Pittsburg v. Ruffner, supra, note 9; Lovell v. City of Griffin, supra, note 8; 
Schneider v. State of New Jersey (Town of Irvington), supra, note 1; Cincinnati v. 
Mosier, supra, note 14. 

™ See I.J.A. Bull., June, 1937. 
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DOMESTIC RELATIONS 


Domestic RELations — LEGITIMATION OF ILLEGITIMATES 


Sec. 10503-15 of the Ohio General Code, known as the Legitima- 
tion Statute, reads: “When by a woman a man has one or more chil- 
dren, and afterward intermarries with her, such issue, if acknowledged 
by him as his child or children, will be legitimate.” This act was given 
an extensive interpretation in a recent “neglected child” proceeding’ 
brought by the state to have custody of a child placed with an aunt. The 
child involved therein was born at such period of gestation that it was 
uncertain whether it might have been the offspring of its mother’s di- 
vorced husband or some other man. Two years subsequent to her 
divorce, intervener married the mother, took the child into his home, and 
acknowledged it as his own. In applying the above statute, the court 
said: “Whatever male may have been the source of Mary Lou, it is 
clear that Hayes has assumed the responsibility for her, and according 
to the statute, is the father of the child and the child is legitimate.” 

It may be claimed that such interpretation exceeds the limits set by 
the syllabus of the Ohio Supreme Court in Eichorn v. Zedaker.’ The 
court therein stated that in order to establish legitimation of an illegiti- 
mate child it is necessary to prove that the man who subsequently mar- 
ries the mother and acknowledges the child as his, is, in fact, the father 
of such child.* 

Though not involved in the principal case, the question of a child’s 
legitimacy is most frequently raised in suits brought to determine its right 
to property and thus the collateral problem of protecting the rights of 
heirs born within wedlock, as well as the wife’s rights, becomes material. 
At common law, children born out of lawful wedlock could not be ren- 
dered legitimate by any subsequent act of their parents.” But the power 
of the Legislature to legitimate or to provide for the legitimation of bas- 
tards has long been recognized both in England and in this country.° 


1 Ohio G. C. sec. 1639-1 ef seg. 

? State v. Hayes, 62 Ohio App. 289, 23 N.E. (2d) 956, 28 Ohio L. Abs. 154, 16 Ohio 
Op. 10 (1939). 

* 109 Ohio St. 609, 144 N.E. 259 (1924). 

“ But that the syllabus is only dictum and not the law of the case is evident from the 
statement in the body of the opinion at p. 620: “We are not called upon to determine 
whether a clear unequivocal acknowledgment would establish the status of legitimacy in the 
face of clear evidence of nonaccess.” 

® Ross v. Ross, 129 Mass. 243, 37 Am. Rep. 34 (1880); Ives v. McNicoll, 59 Ohio 
St. 402, 53 N.E. 60, 43 L.R.A. 778, 69 Am. St. Rep. 780 (1898); Allison v. Bryan, 21 
Okla. §57, 97 Pac. 282, 18 L.R.A. (N.S.) 931, 17 Ann. Cas. 468 (1908). 

® Miller v. Pennington, 218 Ill. 220, 75 N.E. 919, 1 L.R.A. (N.S.) 773 (1905); 
Miller v. Miller, 91 N.Y. 315, 43 Am. Rep. 669 (1883); McGunnigle v. McKee, 77 Pa. 
81, 18 Am. Rep. 428 (1874). 
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Different views are entertained as to whether legitimating statutes should 
be strictly construed as being in derogation of the common law,’ or liter- 
ally interpreted on account of their remedial character.* However, it 
was said in Re Jessup® that even a liberal construction does not authorize 
any enlargement or restriction of plain provisions of laws as written. It 
therefore could be contended that since our statute says “a man” having 
issue with a woman he subsequently marries, the intent of the statute 
is to legitimate the child only if this husband was the actual procreator of 
the child. As hereinafter shown, a strong argument on the basis of social 
policy can be made for the interpretation of the statute found in the in- 
stant case. 

The view stated in the syllabus of the Eichorn case’® is taken by deci- 
sions of other states with similar statutes. The Wisconsin Supreme Court 
in Re Dexheimer’s Estate held that it must be the child’s “natural 
father” who intermarried with its mother to give effect to the statute. 
Virginia’s Supreme Court laid down the rule that the evidence must 
clearly establish that the mother was married to the child’s “putative 
father” in order to legitimate the bastard.** The Kentucky and Missouri 
courts’® have held that mere recognition of a child by the mother’s hus- 
band is not sufficient to render him in fact the father. On the other 
hand, the Indiana Supreme Court, under a like statute, has consistently 
taken the view that the blood relation of father and child is not neces- 
sary.** 

The high degree of proof required to establish parentage by most 
states in itself lends support to the contention that it can be no other 
than the actual father of the bastard who can cause its legitimation by his 
subsequent marriage to its mother.’® The syllabus of the Eichorn case 
requires proof of acknowledgment by “clear and unequivocal” evidence, 
it being inferable that establishment of such acknowledgment is the statu- 


tory substitute for proof of actual parentage.*® 


"In re Wallace, 197 N.C. 334, 148 S.E. 456, 64 A.L.R. 1121 (1929); Taylor v. 
Taylor, 162 Tenn. 482, 40 S.W. (2d) 393 (1931). 

® James v. James, 253 S.W. 1112 (1923); In re Sheffer’s Will, 249 N.Y.S. 102, 139 
Misc. 519 (1931). 

* 81 Cal. 408, 21 Pac. 976, 6 L.R.A. 594 (1889). 

1° Supra, note 3. 

1 197 Wis. 145, 221 N.W. 737 (1928). 

2 Harper v. Harper, 159 Va. 210, 165 S.E. 490 (1932). 

8 Stein v. Stein, 32 Ky. L. 664, 106 S.W. 860 (1908); Helm v. Goin, 227 Ky. 7735 
14 S.W. (2d) 183 (1929); Mooney v. Mooney, 244 Mo. 372, 148 S.W. 846 (1912). 

Selby v. Brenton, 75 Ind. App. 248, 130 N.E. 448 (1921); Tieben v. Hapner, 62 
Ind. App. 650, 111 N.E. 644, rehearing denied 62 Ind. App. 650, 113 N.E. 310 (1916). 

% McKellar v. Harkins, 183 Iowa 1030, 166 N.W. 1061 (1918); Brooks v. Fellows, 
106 Kan. 102, 186 Pac. 985 (1920). 

A defendant in proceedings to establish him as father of a child is now aided by 
the statutory authorization of blood-grouping tests which are admissible as evidenc of non- 
paternity. Ohio G. C. sec. 12122-1, 12122-2. Cf. note on p —, present issue of O.S.L.J. 
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The conclusion reached by the court in the principal case, that legiti- 
mation is effected by the marriage of anyone to the mother of an illegiti- 
mate child, plus acknowledgment, is undoubtedly a desirable solution of 
a grave social problem. Such a result, under our statute, should be con- 
fined to proceedings in which the state is contesting legitimacy “as it ill 
becomes the state to attempt to establish illegitimacy.” It is only the 
father and immediate family whose rights are affected by the creation 
of this status. The father incurring the duties and obligations of support, 
custody, and care of the child, and the other family members being 
deprived proportionately of their measure of inheritance, it seems proper 
that they be the only ones who should have the right to dispute the 
legitimacy. 

It is probable that substantially the same effect as that sought by the 
Legitimation Statute may be obtained, if so desired by one not the actual 
father, by legally adopting the wife’s illegitimate offspring." 

j. J.P. 


EVIDENCE 


Evipence — Use or BLoop-GrouPInc TEsts IN DispuTED 
PATERNITY CaAsEs 


The use of blood-grouping tests as evidence in bastardy cases has 
been frequently discussed, and is of great practical importance. For a 
general discussion of the value of these tests, see Hyman and Snyder, 
The Use of the Blood Tests for Disputed Paternity in the Courts of 
Ohio, 2 O.S.L.J. 203, and for the extent to which they have been re- 
ceived, see comments in 1 O.S.L.J. 47, O.S.L.J. 226, and 15 Notre 
Dame Lawy. 153. Recent developments on the question of their proba- 
tive value seem worthy of note. 

Tests which definitely excluded the defendant as the father were 
admitted in the case of State v. Wright,’ but the jury found the defend- 
ant guilty nevertheless.) The Court of Common Pleas of Franklin 
County sustained a motion for a new trial on the ground that the ver- 
dict was opposed to the weight of the evidence. In approving the ruling,’ 
the Court of Appeals for the Second District discussed the use of these 
tests in an opinion recognizing their value as evidence. The Court was 
favorably impressed by the possibility of relieving the innocent defendant 
which a test of this sort presents. 


Ohio G.C. sec. 10512-9, 10512-13, 10512-14. 

*s59 Ohio App. 191, 17 N.E. (2d) 428 (1938). 

* Id. The Supreme Court subsequently reversed on another ground. No consideration 
was given the evidence question. State v. Wright, 135 Ohio St. 187, 20 N.E. (2d) 229 
“1939-) 














NOTES AND COMMENTS 201 


The Legislature has made the results of these tests and the findings 
of the experts who conduct them on the question of paternity receivable 
in evidence,* not only in bastardy proceedings,* but also “Whenever it 
shall be relevant in a civil or criminal action or proceeding to determine 
the identity of any person. . . .”° In addition, this act provides that the 
court shall, on motion, order blood-grouping tests to be made by com- 
petent persons, and makes refusal of any party to submit to the test 
admissable in evidence. New York and Wisconsin have similar statutes.° 

In the recent case of State ex rel. Slovak v. Holod, Jr.,’ the trial 
court refused a request to charge that the results of tests which excluded 
the defendant as the possible father were conclusive of the question. The 
Court of Appeals for the Fifth District, in affirming this action, recog- 
nized the value of the evidence, but evinced a reluctance to give it con- 
clusive weight. The court explained its attitude with the fact that many 
“natural laws” once thought to be infallible have been found to be 
inaccurate. Further, “It transgresses the usual rule that positive evidence 
is ordinarily of greater weight than negative proof.” While this opinion 
seems less favorable to the use of blood-grouping tests than does that of 
State v. Wright,® it will be seen that a different question was involved. 
In the latter case, the evidence was considered of sufficient weight to 
justify the granting of a new trial. In this case, the court was asked to 
make it conclusive. It is not unlikely that, had the problem been similar 
to that of the Wright case, the same conclusion would have been reached. 


J.R.E. 


INSURANCE 


INSURANCE — INSURANCE OF LIMITED INTERESTS — 
EFrFrect oF VALUED Poticy Law 


The plaintiff was the owner of an undivided one-third interest in 
certain property. After an examination of the property, the defendant 
insurance company issued a policy which apparently covered its full 
value. While this policy was in effect the property was totally destroyed 
by fire. The Court of Appeals held that the plaintiff was entitled to 
recover the entire amount of the policy.’ 

® Act of May 25, 1939, 118 Ohio Laws H. 213. 

* Ohio General Code, sec. 12122-1. 

5 Id., sec. 12122-2. 

® New York Civil Practice Act, sec. 306-a, New York Laws, 1935, Ch. 196; Wiscon- 
sin Laws, 1935, Ch. 351. 


* 63 Ohio App. 16 (1939). 
® Supra, note 1. 


Summers v. Stark County Patrons Mut. Ins. Co., 62 Ohio App. 73 (1939). 
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The plaintiff, as owner of one-third the fee, clearly had an insurable 
interest.” But he is not the sole and unconditional owner of the property 
as required under the standard fire insurance policy. However, since the 
agent of the company was informed ‘as to the nature of the plaintiff’s 
interest when the contract was made, the great weight of authority 
would say that the company is estopped from later denying that plaintiff 
was the sole and unconditional owner.* Furthermore, the provision of 
the Ohio General Code in section 9583 that only an increase in the risk 
by the insured, or fraud on the part of the insured, will defeat the policy, 
would aid the plaintiff in this respect. Therefore, the policy would not 
be avoided on this ground. 

The insured may insure his own interest, or by acting as the agent 
for the others holding interests therein, he might insure the whole prop- 
erty.* The facts as set out by the court, however, would seem to indicate 
that such was not done, and that the plaintiff was insuring the whole 
property for his own benefit. The question now is, whether, if the plain- 
tiff pays the premium for insurance covering the whole property, he may 
recover the full value thereof, in the event a total loss occurs. 

The purpose of the insurance contract is indemnity and not profit.® 
When the insured has recovered to the extent of his loss, he is entitled 
to no more. It should be noted, however, in cases where the insurer has 
taken a large premium, and there is a question as to what will constitute 
full indemnity, the benefit of the doubt is usually resolved in favor of the 
insured. Thus, a life tenant has been allowed to recover the full value of 
the property.® In such a situation the insured is usually a widow who 
has suffered the loss of a home. Adequate replacement cannot be made 
by giving her a sum of money based on her life expectancy, as some 
courts have done.’ For the same reason, one having a homestead inter- 
est has been allowed a full recovery.* 


2 In Vance, InsurRANCE (2d Ed. 1930) sec. 50, an insurable interest is defined as fol- 
lows: “A person has an insurable interest in property when he sustains such relations with 
respect to it that he has a reasonable expectation, resting upon the basis of legal right, of 
benefit to be derived from its continued existence, or of loss or liability from its destruc- 
tion.” 

* Forward v. Continental Ins. Co.. 142 N.Y. 382 (1894); Welch v. Fire Ass’n of 
Phila., 120 Wis. 456, 98 N.W. 227 (1904); Trustees of St. Clara Female Academy v. 
N. W. Nat. Ins. Co., 73 N.W. 767 (Wis. 1898); Clawson v. Citizen’s Mut. Fire Ins. Co., 
121 Mich. 591, 80 N.W. 573 (1899). 

* Trade Ins. Co. v. Barracliff, 45 N.J.L. 543, 46 Am. Rep. 792 (1883). 

5 Harrington v. Agr. Ins. Co.. 179 Minn. 510, 229 N.W. 792, 68 A.L.R. 1343 
(1930); Larner v. Commercial Union Assur. Co., 127 Misc. 1, 215 N.Y.S. 151 (1926); 
In re Clover Ridge Planting and Mfg. Co., 178 La. 302, 151 So. 212 (1934). 

® Convis v. Citizen’s Mutual Fire Ins. Co., 127 Mich. 616, 86 N.W. 994 (1901); 
Andes Ins. Co. v. Fish, 71 Ml. 620 (1874). 

7 Beckman v. Fulton Co. Farmers Mut. F. Ins. Ass’n, 66 App. Div. 72, 73 N.Y.S. 
110 (1901); Doyle v. Amer. F. Ins. Co., 181 Mass. 139, 63 N.E. 394 (1902). 

8 Merritt v. Farmers’ Ins. Co., 42 Iowa 11 (1875). 
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In the principal case the value of the plaintiff’s interest is more 
exactly ascertainable. The payment of the value of his one-third interest 
as measured by the total value of the property would fully indemnify 
him, and in absence of statute, that is all he would recover.°® 

Ohio, like many other states,‘® has a valued policy statute. This 
statute, Ohio G.C. sec. 9583, provides in part: “A person, company, 
or association insuring any building or structure against loss or damage 
by fire or lightning, by renewal of a policy, shall cause such building or 
structure to be examined by his or its agent, and a full description thereof 
be made, and its insurable value fixed by him . . . in case of total loss, 
the whole amount mentioned in the policy or renewal upon which the 
insurer received a premium, shall be paid.” Thus, for example, under 
this statute an insurance company insuring property for $9000 could not 
later go behind the policy to show that its actual worth was only $6000." 

The usual statement as to the purpose of this statute is that it is in- 
tended to reduce losses by exacting of insurance companies reasonable 
diligene and care in avoiding improper risks and over-insurance.'* Most 
experts believe, however, that the opposite result is reached.”* 

Does this statute apply to the owner of a one-third interest in prop- 
erty? The court in the principal case held that it did. It must be ad- 
mitted that a majority of cases that have been decided under the valued 
policy laws are in accord, and it is easy enough to reach this decision 
by a literal construction of the statute. Then would the court apply it to 
the owner of a one one-hundredth interest, to the situation where the 
insured is the owner of a single share in a large corporation? Can a line 
be drawn, and if so, where? It would seem more reasonable to construe 
the statute as setting the conclusive valuation of the property which could 
not later be challenged by the insurer, but not operating as a foreclosure 
of the issue of the value of the insured’s interest. Under the holding of 
the principal case if all three owning an interest insured the property as 


did the plaintiff, a recovery of $6000 would be allowed on property 


® Amer. Ins. Co. v. Porter, 25 Ala. App. 250, 144 So. 129 (1932); Ins. Co. v. Ham- 
mer, 2 Ohio St. 452 (1853); Burrows v. Farmers’ Alliance Ins. Co.. 111 Kan. 358, 207 
Pac. 433 (1922). 

% Since the adoption of the first valued policy law by Wisconsin in 1874 twenty-three 
other states have enacted statutes of the same general tenor. 

4 Schild v. Phoenix Ins. Co., 6 Ohio N.P. 134, 8 Ohio Op. 45 (1899) where the 
court would not permit insurer’s claim that property was worth $989 when it had been 
valued in the policy at $1,000. 

12 Ins. Co. v. Leslie, 47 Ohio St. 409, 24 N.E. 1072 (1890). 

18 Harpy, Risk AND Risk-BEARING (rev. ed. 1931); 302; Rrecat aNp Loman, INsur- 
ANCE PRINCIPLES AND Practices (rev. ed. 1929) 324-325; Huebner, Fire Insurance in 
ENCYCLOPEDIA OF THE Sociat SciENcEsS (Vol. VI, 1931) 256-257. 

% Hilliard v. Caledonia Ins. Co., 7 Ohio N.P. 561, 5 Ohio Dec. 576 (1895); Hub- 
bard v. Austin, 6 Ohio N.P. 249, 8 Ohio Dec. 111 (1899); Ims. Co. v. Leslie, 47 
Ohio St. 409, 24 N.E. 1072 (1890). 
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worth only $2000. Under the suggested construction, the property 
would be held to be worth $2000, but the insured, who insured only his 
interest therein, would recover $667, the actual value of his interest. 
This would seem to be more consistent with both the purpose of the 
statute, and the principle of indemnity upon which insurance is based. 


P. E. S. 


INSURANCE — SUBROGATION OF INSURANCE Co. TO 
CLAIMS AGAINST THE Tort FEAsoR 


In many kinds of insurance a company which has paid a claim un- 
der the policy may maintain an action against the tort feasor who was 
responsible for the loss. While the policy often expressly provides for 
subrogation, the right exists without a contract and is said to be based 
upon dictates of equity and conscience.’ Among those policies which 
provide for subrogation of the insurer to the rights of the insured, in- 
cluding those in the form of the New York standard, the insured’s rights 
must be measured solely on the terms of such provisions.” Subrogation 
is a basic doctrine of suretyship and its extension to insurance was founded 
on the principle that insurance is a contract of indemnity.* Conse- 
quently the rationale of the courts in determining whether such a right 
exists is to tag a particular type of insurance indemnity, or non-indem- 
nity protection. Hence it has been applied without question to fire insur- 
ance.* Since the right of subrogation grows out of the principle of 
indemnity, it follows that the insurer is not entitled to subrogation until 
he has paid the insured’s claim or until the insured has been fully indem- 
nified for his loss. The recent Ohio case of McConnell v. Conway 
concluded, “an insurer, having paid the amount of a policy issued on a 
building destroyed by an incendiary, will not be subrogated to the claim 
of the insured against the wrongdoer, unless and until the insured has 
been indemnified fully for his loss.” ‘This is illustrative of the court’s 
reliance upon the relation of subrogation to indemnity and its use as a 
vehicle for problems arising under this doctrine.® Although there have 


1 Am. Central Ins. Co. v. Weller, 106 Or. 494, 212 Pac. 803 (1923). 

® Home Ins. Co. v. Hartshorn, 128 Miss. 282, 90 So. 1 (1922); Williams & Miller 
Gin Co. v. Baker Cotton Oil Co., 108 Okla. 127, 235 Pac. 185 (1925). 

® Newcomb v. Cincinnati Ins. Co., 22 Ohio St. 382, 10 Am. Rep. 736 (1872); Phenix 
Ins. Co. v. Pennsylvania R.R. Co., 134 Ind. 215, 20 L.R.A. 405, 33 N.E. 970 (1892); 
PaTrerson, Ess—eNTIALs oF INsuRANCE Law, (1935) p. 119. 

* Baltimore Am. Underwriters of Baltimore Am. Ins. Co. of N.Y. v. Beckley, 195 Atl. 
550 (Md., 1937); Norwich Union F. Ins. Soc. v. Stang, 18 Ohio C.C. 464, 9 Ohio Cir. 
Dec. 576 (1897); Sun Oil Co. v. Ohio Farmers Ins. Co., 15 Ohio Cir. Ct. 355, 8 Ohio 
Cir. Dec. 145 (1898). 

® 62 Ohio App. 335, 23 N.E. (2d) 970, 15 Ohio Op. 508 (1939). 

® Svea Assur. Co. v. Packham, 92 Md. 464, 48 Atl. 35, 52 L.R.A. 95 (1901). 
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been various other theories advanced explaining subrogation,’ the courts 
have favored this justification and as a consequence deny this right when 
no loss would have fallen on the insured, although the insurer has paid.° 
It follows that if the loss is not covered by the policy or falls within an 
exception the insurer cannot recover on the basis of subrogation.” 

Subrogation will be applied in all forms of fidelity insurance. If the 
company agrees to reimburse an employer for defalcations by employees, 
it may, of course, maintain a claim against the wrongdoer.*® In fact, 
these surety bond cases offer one of the clearest illustrations for applying 
this equitable doctrine. Likewise, the principle will be applied in burglary 
and theft insurance; since the type of insurance and not the article in- 
volved determines the question, an insurance company which has insured 
an automobile against theft (and fire) may maintain an action against 
the party responsible for the loss. 

Life insurance, with a basic difference in organization, has generally 
been construed to be of the non-indemnity variety and it follows that the 
principle of subrogation has not been applied.’ It should be noted, how- 
ever, that life insurance is not entirely free of indemnity features; the 
payment of a sum of money, to make up to some extent for the loss of 
income upon the death of the bread winner, is not unlike indemnity. 
Nevertheless, it is often said that life insurance is more in the nature 
of an investment,’” and courts have taken notice of the fact that if the 
insured lives out his expectancy the amount paid in premiums and accu- 
mulated interest thereon will be greater than that returned to the bene- 
ficiary."* Furthermore, in most branches of insurance the event insured 
against is contingent, whereas in life insurance death is certain and only 
the time is uncertain. Among certain authorities’** and in some states,™® 

7 Vance, InsurANCE (2d ed.) p. 681 is of the opinion that the basis of the carrier’s 
action is not subrogation but directly the negligence of the third party—since loss to insur- 
ance company was forseeable. 

® Aetna Life Ins. Co. v. Middleport, 124 U.S. 534, 8 S.Ct. 625 (1887); McKinnon v. 
N. Y. Assets Realization Co., 217 Fed. 339, 133 C.C.A. 255 (1914). 

® Scandinavian, etc., Ins. Co. v. C. B. G Q. Ry. Co., 104 Neb. 258 (1920). 

Huff v. Rosen, 121 Misc. 674, 201 N.Y.S. 689 (1923). The insurance company is 
not subrogated to the employer’s rights, however, until it has actually paid the loss, Am. 
Sur. Co. v. Palmer, 240 N.Y. 63, 147 N.E. 359 (1925). 

1 Dalby v. India & London Assur. Co., 15 C.B. 365, 139 Eng. Rep. 465 (1854). 

18 Gateweiller v. Milwaukee Electric Co., 136 Wis. 34, 116 N.W. 633 (1909); Scott 
v. Dixon, 608 Pa. 6, 56 Am. Rep. 192 (1884). 

18 Mactean Lire Ins. (5th ed., 1939), p- 101 ef seg. p. 59 et seq., where it is 
demonstrated that payment of premiums plus interest on premiums total a greater sum than 
benefit or cash surrender value. 

™ Ricnarps, Ins. Law (3d Ed., 1912), p. 124 states that life insurance is a contract 
of indemnity; the amount always being fixed in advance. 

15 PaTTERSON, EssENTIALS oF INs. Law, (1935) p. 132—“in Texas a life insurance 
contract is treated for some purposes as a contract of indemnity. In a few other states, 


Alabama, Kansas, Kentucky, Missouri, Pennsylvania, and Virginia, one finds traces of the 
indemnity theory.” 











206 LAW JOURNAL — MARCH, 1940 


one finds traces of the indemnity theory applied to life insurance, but 
not even in these states has subrogation been granted. 

Much the same reasoning leads the courts to deny subrogation to 
the insurer against personal injury er death by violent and accidental 
means, i.e. accident insurance.** In Mercer Casualty Co. v. Perlman," 
the Ohio Court found that “the insurer in a policy of accident insurance 
which contains no provision for subrogation of the insurer, having paid a 
loss by reason of accidental injuries to the insured, is not subrogated to 
the rights of the insured to claim damages from a third person whose 
negligence caused the injuries.” While it is probably true that in prac- 
tice the indemnity features of the accident insurance contract are more 
significant than in life insurance, the amount payable by the insurer is 
fixed by the terms of the contract and not by an assessment of the actual 
loss suffered and as a consequence the denial of subrogation to an acci- 
dent insurer has seldom been questioned.” 

Workmen’s Compensation Acts generally provide subrogation rights 
for the insurance carrier against third persons liable for the injury suf- 
fered.’® Even in the absence of such a provision in the Act, the courts, 
as a whole, have given the carrier similar rights.” A Texas court in 
Texas Employer’s Liability Act failed to provide for subrogation; by 
virtue of the Revised Statute of 1925, Article 8307, a compensated 
insurer is subrogated to the rights of an injured employee against any 
third person.”* One court in an action involving the Illinois Workmen’s 
Compensation Act held that the policy effected by employers protecting 
themselves against loss arising out of or resulting from injuries to its 
employees, in the course of their employment, to be of the nature of an 
accident insurance policy and stated that unless the policy is made ex- 
pressly an indemnity contract the insurer is not subrogated to the rights 
of the insured.** However, the weight of authority leaves little doubt 
that a contractual provision is not necessary to vest this right.** 

 Suttles v. Railway Mail Ass’n., 156 App. Div. 435, 141 N.Y.S. 1042 (1913); 
Aetna Life Ins. Co. v. Parker, 30 Tex. Civ. App. 521, 72 S.W. 621 (1902). 

762 Ohio App. 133, 23 N.E. (2d) 502 (1939). 

8 Independent Eastern Torpedo Co. v. Harrington, 95 S.W. (2d) 377, (Texas, 1936). 

® Dahn v. Hines, 254 U.S. 627, 41 S.Ct. 147, 65 L.Ed. 446 (5 U.S.C.A. para. 751 
et seq., 1922); Mass. Bonding and Ins. Co. v. San Francisco Term. Rys., 39 Cal. App. 
388, 178 Pac. 974 (1919) (California Workman’s Compensation Act, 1913, para. 31); 
Travelers Ins. Co. v. Brass Goods Mfg. Co., 239 N.Y. 273, 146 N.E. 377, 29 A.L.R. 826 
(1925) (N. Y. Workmen’s Compensation Law, para. 29); Sec. 2 Schneider, Workmen’s 


Compensation Law (1939), para. 466, p. 1189. 
® Travelers Ins. Co. v. Great Lakes Eng. Co., 184 Fed. 426, 107 C.C.A. 20 (1911). 
1918** was unable to find any basis for extending the right when the 
". City of Austin v. Johnson, 204 S.W. 1181 (Texas, 1918). 
°° Fidelity Union Casualty Co. v. Texas Power and Light Co., 35 S.W. (2d) 782 
(Texas, 1931). 
* Marshall-Jackson Co. v. Jeffrey, 167 Wis. 63, 166 N.W. 647 (1918). 
™ Busch & L. Painting Co. v. Noerman Constr. Co., 310 Mo. 419, 276 S.W. 614 
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Besides fire and theft insurance, as heretofore mentioned, the com- 
mon types of automobile insurance are liability, property damage, and 
collision. Liability and property damage may be distinguished with re- 
gard to the losses for which they purport to indemnify the insured; lia- 
bility covering damage to the person of another, while property damage 
covers damage to the property of another.”° In each type of policy, the 
company promises only to indemnify the insured and it need pay no 
damages for injury to the third party unless the insured was at fault®® 
Hence there is little need for any doctrine of subrogation here; if the 
insured is not at fault the company will pay nothing; if the insured is 
at fault neither he nor his company is likely to have a claim against 
another. 

In collision insurance, the company agrees to indemnify the insured 
for damage to his own car. Here subrogation applies; if a company has 
paid the amount of the damage, and the wrongful act of a third party 
was the cause of the loss, an action may be maintained against this tort 
feasor.*’ Collision insurance, damage to one’s own car, may be com- 
pared to accident insurance, damage to one’s person, since it involves 
benefits to the assured with or without a causal relation raising a liabil- 
ity to be indemnified; despite this similarity, subrogation has not been 
allowed in accident insurance. 

In Mercer Casualty Co. v. Perlman,”* one Dewey Roe, the driver 
of a school bus, had an automobile liability policy with the plaintiff; to 
this policy a school bus accident policy was attached as a rider, the 
premium being paid by Roe. A pupil, while leaving the bus, was struck 
by a car driven by defendant, and plaintiff, having paid the amount of 
the accident policy to the estate of the deceased, seeks to recover this 
sum from the defendant. No negligence was found on the part of Roe, 
and payment was not made on the basis of the liability policy, but rather 
on the coverage of the accident indorsement; in accident insurance there 
is no subrogation, and the fact that the accident rider was attached to a 
liability policy and was paid for by the driver offers no sufficient reason 
for taking the case out of the rule. Since subrogation plays little part in 
determining the premiums charged in insurance coverage and has been 


(1925); Sanders v. Frankfurt M. A. & P. G. Ins. Co., 72 N.H. 485, 101 Am. St. Rep. 
688, 57 Atl. 635 (1904). 

*® Kup, Casuatty Ins. (4th Printing, 1939), p. 300. See this author for an interest- 
ing account of all automobile coverage. 

* Davies v. Maryland Casualty Co., 89 Wash. 571, 154 Pac. 1116, L.R.A. 1916 D. 
395 (1916). 

* Allen & A. A. Renting Co. v. United Traction Co., 91 Misc. §31, 154 N.Y.S. 934 
(1915). 


See note 17, supra. 
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termed a “windfall to the insurer,’’*’ it is submitted that the court was 
correct in refusing to extend the doctrine of subrogation to cover this 
situation. D. D. 


INSURANCE — TOTAL AND PERMANENT DIsABILITY 
IN Lire INSURANCE 


The insured had a policy of life insurance which provided for the 
payment of disability benefits and waiver of premiums in the event he 
“has become totally and permanently disabled and will for lifetime be 
unable to perform any work or engage in any business for compensa- 
tion or profit.” He was afflicted with ulcers at the age of fifty-nine, 
while employed as a roli-superintendent of a steel corporation. By reason 
of the affliction he was confined to his bed for a number of months and 
was only able to return as a watchman for three or four weeks and was 
forced to discontinue this because of fatigue. The Supreme Court sus- 
tained the Court of Appeals’ and held that the provision would not be 
taken literally, allowing the insured to recover benefits for total and 
permanent disability.” 

The use of the disability clause in life insurance is comparatively 
new; the regular life companies did not adopt it generally until 1907.° 
The clause was added for a nominal cost and became a very good selling 
point. However, its legal interpretation has caused a great deal of diffi- 
culty and has been one of the major problems of life insurance compan- 
ies.* Unlike death, which is one of the most unequivocal of insured 
events, or even fire which has only occasionally given rise to litigation, 
total and permanent disability is not unambiguous and is capable of sev- 
eral interpretations. If strictly interpreted it would seem to deny benefits 
to all except the absolutely helpless.° Such an interpretation would 


® PaTTERSON, EssENTIAL oF Ins. Law (1935), p. 122—Patterson weighs the necessity 
for the doctrine of subrogation. 

* Gibbons v. Metropolitan Life Insurance Co., 62 Ohio App. 280, 15 Ohio Op. 594, 
23 N.E. (2d) 662 (1938). 

? Gibbons v. Metropolitan Life Insurance Co., 135 Ohio St. 481, 21 N.E. (2d) 588 
(1939). 

* First policies (life) containing this clause appeared in Germany in 1876 and in 
American Fraternal Orders in the following year. It appeared in regular life companies in 
United States in 1896 but not generally till 1907 and thereafter. Hunter, ToTaL AND 
PERMANENT DisaBitiTy BENEFITs IN RELATION To Lire INsURANCE (1920) p. I. 

Mutual Life Insurance Co. in 1896 was the first life company in United States to 
adopt it. Gepuart, INsurANcE (1917) Vol. 1, p. 174. 

“Insurance company will also face other hazards. Insured may pretend to be more 
seriously incapacitated than he really is and the prospect of a long rest at the expense of 
the company may psychologically retard his recovery. Insured’s mental attitude may pro- 
long the insured event and continue physical disability. Insured’s income also has a bearing 
on these risks, if the amounts payable are comparable to or more than his earnings. 

5 Ohio National Life Insurance Co. v. Stagner, 231 Ky. 275, 21 S.W. (2d) 289; 
Prudential Insrance Co. v. South, 179 Ga. 653, 177 S.E. 499 (1934). 
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greatly decrease the desirability of the clause in the eyes of the pro- 
spective policy holders and even insurance companies have admitted that 
so extreme an interpretation was never intended.® But, if the most 
extreme interpretation is to be rejected and a somewhat more liberal 
approach authorized, we are left without definite guides as to how 
broad an interpretation may be given the clause, and it is not surprising 
that courts have differed in their construction of the wording. 

Similar clauses have long been common in accident policies but courts 
have made no distinction between them and life policies, either failing 
to recognize the possibility of a different construction or holding that 
since the life policies are framed and sold with provisions covering the 
field usually occupied by accident insurance, like terms need impose like 
obligations.’ A basis for a distinction would lie in the fact that most 
accident policies are cancellable at the end of a year while a life policy 
would be non-cancellable* and the companies’ risk would increase with 
the age of the insured.” Likewise, the original purpose of the clause was 
to guarantee to the insured, in case he became disabled, the continuance 
of his life policy and some income to relieve his minor needs, but the 
courts have held that such a contract of insurance is not one of indemnity 
against loss of income but rather against loss of capacity to work.*® Of 
all the types of insurance policies, accident insurance has been most 
strictly construed against the insurer and the liberal construction which 
is given to most of the accident clauses has tended to support a similar 
construction wherever found. 

Most of the disability clauses are of two types: first, those providing 
that the insured must be disabled from engaging in his own occupation 
or business, and second, those providing that the party must be disabled 
from engaging in any occupation or pursuing any business for wages or 
profit. The first clause has not given so much difficulty and some courts 
have left it to the jury to decide." Most courts hold that this clause does 
not mean absolute physical inability to transact any kind of business re- 
lating to the insured’s occupation but rather inability to perform the sub- 
© See brief of counsel for insurance company in the principal case, p. 486, (see foot- 
note 2, supra). 

* Metropolitan Life Insurance Co. v. Blue, 222 Ala. 665, 133 So. 707 (1931); 6 
Coo.ey’s Briers ON Insurance (2d ed., 1928) p. 5536; 79 A.L.R. 858. 

® Non-cancellable disability income insurance is designed to protect against the “living 


death,” the worst of the three forms of death to the self-supporting individual, the other 
two being the “actual death” and the “retirement death.” Hussner, Insurance (1935) 
p- 423. 

® GepPuart, Op. cit., n. 3, p. 174. 

® Backman v. Traveler's Insurance Company, 78 N.H. 100, 97 Atl. 223 (1916); 
Suttles v. Railway Mail Association, 156 App. Div. 435, 141 N.Y. Supp. 1024 (1913). 

™ Lobdill v. Laboring Mutual Aid Association, 69 Minn. 14, 71 N.W. 696 (1897); 
American Liability Co. v. Bowman, 65 Ind. App. 107, 114 N.E. 992 (1917). 








210 LAW JOURNAL — MARCH, 1940 


stantial acts connected with his occupation.’” Performance of single or 
trivial acts or even acts he had been accustomed to do before would not 
preclude recovery."* The fact that the insured might receive some profit 
in a business owned by him or a gift in wages has been held not to bar 
a recovery, at least where he does not substantially carry on the business 
or occupation.’* Some courts have held that it would be enough if the 
injury were such that common care or prudence require him to desist 
from his labors and rest, so long as this was reasonably necessary to 
effectuate a cure.”° 

The second type of clause is the more common and is the one found 
in the principal case. Its construction has given the courts more diffi- 
culty. On one hand, some courts, including North Carolina, Pennsyl- 
vania, and Tennessee, have given the clause a fairly literal interpretation 
and have held that it is plain and unambiguous and needs no construc- 
tion."” They would say that the insured is not totally disabled if he can 
carry on any real work, though not necessarily of the same nature or type 
he was previously engaged in.** The Iowa court in a series of recent 
cases has continued to follow the doctrine although admitting that it 
cannot be reconciled with most of the cases in the country.** 

The weight of authority, then, supports a more liberal view. Many 
courts argue that a clause which provides that an insured is disabled if 
he is unable to perform any work should be construed to mean any work 
for which he may be fitted by his experience, education, age, or natural 
ability.” They would say that although the insured might perform 
some work or engage in some profession for which he is not fitted, such 
possibility would not preclude a recovery.”° Along this line it has been 


" National Life and Accident Insurance Co. v. Bradley, 245 Ky. 311, §3 S.W. (2d) 
70 (1932); Jacobs v. Loyal Protective Insurance Co., 97 Vt. 516, 124 Atl. 848 (1924); 
Aetna Life Insurance Co. v. Phifer, 160 Ark. 98, 254 S.W. 335 (1923). 

* Bosworth v. Mutual Life Insurance Co., 114 W.Va. 663, 173 S.E. 780 (1934); 
Prudential Insurance Co. v. Kelsay, 257 Ky. 263, 78 S.W. (2d) 923 (1935). 

™ Medlinsky v. Metropolitan Life Insurance Co., 146 Misc. 855, 263 N.Y.Supp. 179 
(1933). 

* Young v. Traveler's Insurance Co., 80 Me. 224, 13 Atl. 896 (1888); Hayes v. 
North American Life and Casualty Co., 151 Minn. 124, 186 N.W. 136 (1932). 

Thigpen v. Jefferson Standard Life Insurance Co., 204 N.C. 551, 168 S.E. 845 
(1933); Cooper v. Mutual Life Insurance Co., 317 Pa. 405, 177 Atl. 43 (1935); Pruden- 
tial Insurance Co. v. Davis, 18 Tenn. App. 413, 78 S.W. (2d) 358 (1934). 

Lee v. New York Life Insurance Co., 188 N.C. 538, 125 S.E. 186 (1924); Buck- 
man v. Jefferson Standard Life Insurance Co., 172 N.C. 762, 90 S.E. 897 (1916). 

™See Hurley v. Bankers Life Co., 198 Iowa 1129, 199 N.W. 343 (1924); Corsaut 
v. Equitable Life Assurance Society, 203 Iowa 741, 211 N.W. 222, 51 A.L.R. 1035 
(1927); Kurth v. Continental Life Insurance Co., 211 Iowa 737, 234 N.W. 201 (1931); 
Garden v. New England Mutual Life Insurance Co., 254 N.W. 287 (1934). 

” Wall v. Continental Casualty Co., 111 Mo. App. 504, 86 S.W. 491 (1905); Aetna 
Life Insurance Co. v. Person, 188 Ark. 864, 67 S.W. (2d) 1007; Katz v. Union Central 
Life Insurance Co., 226 Mo. App. 618, 44 S.W. (2d) 1250 (1932). 

* Arico v. Prudential Insurance Co., 241 App. Div. 826, 271 N.Y. Supp. 241 (1934); 
Ursaner v. Metropolitan Life Insurance Co., 146 Misc. 121, 262 N.Y. Supp. 462 (1933). 
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held that a knee injury to a day laborer which prevented his performance 
of any manual labor was a total disability, although it would not of 
course prevent a man from engaging in a business or profession.”* Like- 
wise a physician was considered totally disabled from performing any 
work when a mental infirmity causing forgetfulness made it impossible 
to continue in his profession.”* 

Other courts follow an even more liberal rule and grant indemnity 
when the insured is prevented from following his usual vocation although 
the language does not thus restrict the disability to be indemnified.” 
They hold that the language is so broad that a literal interpretation 
would be absurd and come to the conclusion that the insurer must mean 
the vocation or calling the insured was engaged in at the time he became 
disabled.** It is not unusual for the courts to announce that they are 
crediting the insurance company with the highest motives and thus 
rationalize an interpretation that is not apparent from the language 
itself.”° 

The word “permanent” in the phase “total and permanent disa- 
bility” has also been construed by the courts, but has caused them less 
difficulty. If used in its strict lexigraphical meaning, it stands for infinite 
duration and in this respect could never be determined until the 
death of the insured.** However, the word is a relative one and its sig- 
nificance depends upon the subject matter in connection with which it 
is employed.”” It may be said, for example, that a person has a perma- 
nent position but this does not necessarily mean for life. The problem has 
been, for the most part, settled by the companies themselves, by a provi- 
sion in the policy specifying a certain period of time after which the 
disability will be presumed to be permanent. In addition, they may make 
annual proof of continued disability a condition precedent to the recovery 
of benefits,”* and such a provision, as the court in the instant case points 
out, is scarcely consistent with the most literal meaning of the word 
“permanent.” 

| Industrial Mutual Indemnity Co. v. Hawkins, 94 Ark. 417, 127 S.W. 457 (1910). 

2 Missouri State Life Insurance Co. v. Case, 189 Ark. 223, 71 S.W. (2d) 199; see 
also Aetna Life Insurance v. Person (cited supra footnote 19). 

% Gordon v. United States Casualty Co., (Tenn. Ch.) 54 S.W. 98 (1899); Niel v. 
United Friends, 78 Hun. 255, 28, N.Y. Supp. 928 (1894); Mutual Benefit Association v. 


Mancarrow, (Colo. App.) 71 Pac. 423 (1903); Prundential Insurance Co. v. Harris, 254 
Ky. 23, 70 S.W. (2d) 949 (1934). 

* Foglesong v. Modern Brotherhood, 121 Mo. App. 548, 97 S.W. 240 (1906); Davis 
v. Midland Casualty Co., 190 Ill. App. 338 (1914). 

* United States Fidelity and Guaranty Co. v. McCarthy, (C.C.A. 8th) 50 F. (2d) 2 
(1931). 

8 40 A.L.R. 1386; Huesner, INsuBANcE (1935) p. 421. 

* Penn Mutual Life Insurance Co. v. Milton, 160 Ga. 168, 127 S.E. 140 (1925). 

«| . insured shall at any time, but not oftener than once a year, on demand of the 
company, furnish due proof of the continuance of such disability and permit examination 
by a medical examiner of the company. . . .” 
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Courts following the liberal interpretation do not penalize the in- 
sured because he attempts to perform some sort of work. They hold that 
he is rendered wholly unable to engage in any occupation or perform 
any work for compensation if his condition is such that he is unable to 
work without running the risk of increasing his disability or shortening 
his life.” Generally, attempts to do work will not preclude recovery 
even though the insured succeeded in doing some work.*® This result 
seems fair; if held otherwise the insured would tend to refrain from any 
attempts to work and thus protect his possibility for a recovery.” 

The liberal attitude of the courts in construing these clauses and the 
adverse experience *” of the companies, particularly in the early stages of 
the depression, led to a general revision and restriction of the disability 
clause in 1932. One group of companies issuing about sixty per cent of 
the country’s new insurance, decided to discontinue the disability income 
provision and retain only the waiver of premium provision. The rest of 
the companies increased the monthly waiting period to six months and 
reduced the monthly income from one per cent of the face of the policy 
to one-half per cent and the age limit was reduced to fifty-five.** But 
these changes have no effect on life policies which had been written 
prior to 1932 and the life companies may expect a continued loss on the 
old disability provisions under the liberal interpretation given by most 
courts. Accident companies with their annual policies could very well 
meet the need for disability protection and cope with the problem of 
regulating rates to conform with their experience in payment of benefits. 

The clause has been involved in several other Ohio cases but in only 
one did the decision turn upon the meaning of the disability phrase. In 
Mosher v. Equitable Life Assurance Society of the United States,** the 
court held in favor of the insurer, relying largely on Hurley v. Banker’s 
Life Co.*° The principal case has clearly adopted the broader construc- 
tion. In addition to declaring that the terms must be liberally construed, 
it specifically holds that an insured is totally and permanently disabled if 

” Rezenda v. Prudential Insurance Co., 285 Mass. 505, 189 N.E. 826 (1934); Clark- 
son v. New York Life Insurance Co., (1933, D.C.) 4 F. Supp. 791; Mutual Life Insurance 
Co. v. Dowdle, 189 Ark. 296, 71 S.W. (2d) 691 (1934). 

® Booth v. United States Fidelity and Guaranty Co., (N.J.L.) 130 Atl. 131 (1925); 
Kramer v. Traveler's Insurance Co., 111 Pa. Super. 367, 170 Atl. 700 (1934). 

* Monahan v. Supreme Lodge of the Order of Columbian Knights, 88 Minn. 224, 92 
N.W. 972 (1903). 

Concept of disability is inadequate to furnish criterion in gathering statistical data. 
PATTERSON, INsURANCE (Ist ed. 1935) p. 209. 

Latest definition of disability in terms of reduction in the insured’s income might 
eliminate the intangible factors but Massachusetts refused permission to use it. See Mutual 
Benefit Life Insurance Co. v. Commissioners, 271 Mass. 365, 171 N.E. 656 (1930). 

83 HuEBNER, Lire INsUBANCE (1935) p. 431. 


* 57 Ohio App. 435, 14 N.E. (2d) 413 (1936) 
*® Note 18, supra. 
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because of the ulcer he is unable to pursue his regular vocation or em- 
ployment. Ohio is thus placed definitely in the majority liberal group. 
In fact, the specific nature of the test would indicate that its position in 
the group is well toward the front. H. D. R. 


NEGOTIABLE INSTRUMENTS 


NEGOTIABLE INSTRUMENTS — Errect oF HIGHER INTEREST 
RaTE AFTER Maturity — Contract For LIQuIDATED 
DaMacGEs or Penatty — Errecr Upon 
NEGOTIABILITY 


The defendants executed a promissory note to a bank, for which 
the plaintiff was receiver, for $7000 due in one year, with interest at six 
per cent per annum. In addition, it contained a provision that the note 
should draw interest at eight per cent per annum after maturity to be 
computed and paid semi-annually until the principal and accrued interest 
were paid. In a suit on the note to recover eight per cent, the Court of 
Appeals held that where money is paid by the borrower to the lender for 
the use of money after it is past due it is regarded as liquidated damages, 
and that the parties may stipulate in the lending contract for a rate of 
interest after maturity higher than the rate before, but it must not exceed 
the maximum rate prescribed by the usuary statute.’ 

This exact situation seems to be a case of first impression in Ohio. 
However, there are two earlier cases somewhat related which furnish 
an interesting comparison. In addition, a question arises as to the court’s 
interpretation of sec. 8303 Ohio G.C., that is, does this section expressly 
authorize a stipulation fer a higher interest rate after maturity than 
before? 

“In Ohio, the agreement is legal, expressly made so by statute (sec. 
8303 G.C.)”? With those words, the court in the principal case accepts 

” Hackett v. Kripke et al, 62 Ohio App. 89, 23 N.E. (2d) 438 (1939). In the princi- 
pal case the provision in the note that it was to be eight per cent per annum “payable 
semi-annually” was not discussed. A question arises as to whether or not this is usurious 
under Section 8303 which provides that the interest must “not exceed eight per cent per 
annum, payable annually.” In Cook v. Courtright, 40 Ohio St. 248 (1883), the court held 
that a stipulation that the interest was to be eight per cent per annum payable semi-annually 
was not usurious under Section 8303. The court held that a contract to pay eight per cent 
per annum on a given principal payable semi-annually, the interest to be paid on that prin- 
cipal, is the same thing as eight per cent per annum payable annually upon the same prin- 
cipal. However, under the same statute, if the interest is at eight per cent per annum pay- 
able annually in advance, it is usurious. Thus, if a note is for $12,000 at eight per cent 
per annum payable in advance and if the interest is deducted from the principal before 
giving it to the borrower, the borrower pays eight and sixty-eight one hundredths per cent 
on the amount actually received for his use. Insurance Co. v. Carpenter, 40 Ohio St. 260 


(1883). It is interesting to note that these two cases were decided during the same term. 
® Supra note 1. 
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the proposition that a higher rate of interest after maturity than before 
maturity is a valid stipulation. A question arises as to whether or not 
sec. 8303 expressly authorizes a higher rate of interest after maturity, 
since the statute does not refer tq it in any manner. The section in 
question says that the parties may stipulate for the payment of interest 
not exceeding eight per cent per annum.’ It does not expressly mention 
rates either before or after maturity, and thus, if the higher rate is to be 
authorized by the statute it would seem that it must be done by implica- 
tion rather than by an express statement. 

However, it would seem reasonable that such an implication may be 
drawn. In Ohio, the parties have a right to stipulate for any interest 
rate within the limits of sec. 8303 and the rate of interest so contracted 
for will be enforced.* After maturity, if no interest rate has been stipu- 
lated, the interest rate before maturity will continue as the interest rate 
for the period of the default.° From the fact that parties may under 
this section contract for any rate of interest before maturity and that 
rate will continue after maturity if no other rate is stipulated, it would 
seem that the parties could contract for a higher rate after maturity than 
they had contracted to pay before maturity, providing, however, that it 
remains within the eight per cent per annum maximum. Especially is 
this true in view of the attitude the Ohio court has taken where there 
was no interest rate before maturity, but an interest rate after maturity, 
the court holding that the note was a good contract and that the interest 
could be collected.® 

The first of the two cases mentioned for comparison is Askren v. 
Longworth.’ In that case, a note for $1000 was given subject to yearly 
interest, but, if each payment was made on or before due date only $800 
and yearly interest would be required. The obligor paid $800 but not as 
required and then asked that his note be given up and cancelled. The 
court held that the larger sum was in the nature of a penalty and pay- 
ment of the less discharged the obligation. Two possible distinctions 
immediately arise, they are: (1) in the Askren case, the provision was 
not for interest but for a fixed sum, while in the principal case it was for 
~ 8Section 8303 Ohio G.C. provides: “The parties to a bond, bill, promissory note, or 
other instrument of writing for the forbearance or payment of money at a future time, may 
stipulate therein for the payment of interest upon the amount thereof a any rate not exceed- 
ing eight per cent per annum, payable annually.” 

* Bunn vy. Kinney, 15 Ohio St. 40 (1864); Marietta Iron Works v. Lottimer, 25 
Ohio St. 621 (1874); Mueller v. McGregor, 28 Ohio St. 265 (1876); McClelland v. 
Sorter, 39 Ohio St. 12 (1883). 

5 Monnett v. Sturges, 25 Ohio St. 384 (1874); Marietta Iron Works vy. Lottimer, 
supra note 4; Mueller v. McGregor, supra note 4. 


® Bowler v. Houston, 1 Ohio Dec. Rep. 389 (1851). 
7 15 Ohio St. 370 (1864). 
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interest; (2) the Askren case would allow a deduction for compliance, 
while the principal case permits a higher rate on default. As to the first 
distinction, interest may readily be reduced to a sum and a sum may 
readily be reduced to interest by a simple mathematical calculation. As 
to the second distinction, Judge White says that whether the amount is 
to be reduced by compliance, or increased on default, it is simply a mode 
of expressing the same thing.* A third distinction, however, clearly sep- 
arates the Askren case and the principal case. It is the obvious distinction 
between a slightly higher rate of interest if the note is not paid and a 
$200 increase if the debtor delays a single day. The latter, it would 
seem, has no relation to the loss or damage suffered, but is a penalty for 
missing the payment. 

The second case is Miller v. Kyle.° In that case, the note contained 
a stipulation for the payment of attorney fees if the note was not paid at 
maturity; the court held that provision void as being against public 
policy in that law suits would thereby be encouraged. The Miller case 
and the principal case may be distinguished, first, on the ground that a 
stipulation for attorney fees is not the same as a higher interest rate after 
maturity; second, on the ground that there is no public policy involved 
in the principal case. However distinguishable, there is a similarity among 
the decisions regarding a stipulation for attorney fees and a stipulation 
for a higher rate of interest after maturity. Some of the decisions hold 
that the parties have a right to contract for the payment of attorney fees 
as long as no law is violated, thus, the stipulation is valid.*° The same 
theory supports the decisions sustaining the validity of a higher interest 
rate after maturity."* On the other hand, other courts have held that 
a stipulation for attorney fees is void as against public policy, either be- 
cause it is usurious ** or because it is a penalty.** While the decisions 
denying the validity of a higher interest rate after maturity do not say 
the provision is against public policy they do regard it as a penalty and 
void.** 

In other jurisdictions where the question has been adjudicated, the 
majority of the courts hold that a stipulation in an interest bearing note 


® Supra note 7, at page 375. 

® 85 Ohio St. 186, 97 N.E. 372 (1911). 

Commercial Investment Trust v. Eskew, 126 Misc. 114, 212 N.Y. Supp. 718 (1925); 
Rubenstein v. Nourse, 70 F. (2d) 482 (Mo. 1934); Colley v. Summers Parrott Hard- 
ceare Co., 119 Va. 439, 89 S.E. 906, Ann. Cas. 1917D, 375 (1916). 

" Infra notes 15, 16, 17. 

2 Ohio v. Taylor, 10 Ohio 378 (1841). 

8 Miller v. Kyle, supra note 9; First National Bank of Holly Grove v. Sudbury, 121 
Ark. 59, 180 S.W. 470 (1915). 

™ Infra note 18. 
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that it shall bear a higher but lawful rate after maturity is a valid stipula- 
tion." The theory of these courts is that the parties are free to contract 
as they please for interest as long as the rate is lawful. Thus, in Linton v. 
National Life Insurance Co.,** the,court held that a rate of ten per cent 
was lawful and the makers of the notes had a right to agree to pay a 
higher rate after maturity than they had contracted to pay before ma- 
turity. In Red Bank Realty Co. v. South," the court said that “so long 
as the parties contract for a rate of interest that does not exceed the 
maximum rate allowed by law, their contracts will be enforced as writ- 
ten.” And in the same case it was held that such contractual increase in 
rate after maturity is regarded as liquidated damages for failure to pay 
promptly and not as a penalty. Thus, the holding of the principal case 
is in line with the majority of the cases. 

The minority on the other hand regard the higher rate of interest 
after maturity as a penalty and void.** In Minnesota, the courts have 
regarded a higher rate after maturity as invalid, and the leading case 
prior to the present statute held that the parties couldn’t stipulate as to 
interest after maturity at all.*° However, the statute” now provides that 
a contract shall bear the same rate after maturity as it did before ma- 
turity, hence, a higher rate is void. In Illinois, on the other hand, such 
an increase in interest after maturity has been regarded as a penalty but 
nevertheless enforced. 

A question arises as to the effect of the decisions in regard to higher 
interest stipulations after maturity on the negotiability of the note. The 
first possibility would be to hold the stipulation void and the note non- 
negotiable. In Cornish v. Woolverton,” the Montana court held the 
instrument non-negotiable, saying that the note is for an uncertain sum. 
However, in Lister v. Dolan®™ this same court held that the provision 
for a higher rate was for a sum certain and that the instrument was 
negotiable. The second possibility would be to hold the stipulation void 

© “The validity of a stipulation in an interest bearing note that it shall bear a higher 
but lawful rate after maturity is sustained by the majority of judicial decisions.” 12 A.L.R. 
369, with annotations. See also, McKay’s Estate v. Belknap Savings Bank, 27 Colo. 50, 
59 Pac. 745 (1899); Finger v. McCaughey, 114 Cal. 64, 45 Pac. 1004 (1896); Jackson 
v. Fennimore, 104 Okla. 134, 230 Pac. 689 (1924). 

104 Fed. 584 (1900). ; 

7 153 Ark. 380, 241 S.W. 21 (1922). 

18 Mason v. Callender, 2 Minn. 350, 2 Gil. 302, 72 Am. Dec. 102 (1858); Conrad 
v. Gibbon, 29 Iowa 120 (1870); Waller v. Long, 6 Munf. (20 Va.) 71 (1818). 

® Mason v. Callender, supra note 18. 

» Mason’s Minn. St. (1927) Sec. 7036. For a decision under this statute see Investor’s 
Syndicate v. Baskerville Bro’s Holding Co., 200 Minn. 461, 274 N.W. 627 (1937). 

™ Bradford and Son v. Hoiles, 66 Il. 517 (1875); Laird v. Warren, 92 Ill. 204 
(1879); Hennessey v. Walsh, 142 Ill. App. 237 (1908). 


*2 32 Mont. 456, 81 Pac. 4, 108 Am. St. Rep. 598 (1905). 
3 85 Mont. 571, 281 Pac. 348, 72 A.L.R. 1 (1929), 
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and the note negotiable. In Minnesota, the higher rate is void because 
of a statute;** however, the courts have not allowed that to interfere 
with the negotiability of the instrument.”” In Miller v. Kyle,”® the Ohio 
court held that although the stipulation for the payment of attorney fees 
was void, the instrument was none the less negotiable. The third possi- 
bility would be to say that the stipulation is valid and the note is nego- 
tiable. As has been said, the great weight of authority considers this 
type of interest provision as valid.’ It is also true that the great weight 
of authority holds that this type of interest provision does not destroy the 
negotiability of the instrument.”* In National Life Insurance Co. v. Sil- 
ver,”* the Oklahoma court held that such a provision was a valid contract 
as long as it did not contravene the usuary law, and in Moore v. Inter- 
state Mortgage Trust Co.,*° the same court held that the provision did 
not destroy negotiability. F. A. R. 


Usury — AppuicaBiLity oF Onto G.C. Src. 6346-54 
To Crepit Unions 


The plaintiff, a credit union organized under Ohio G.C. sec. 9676 
et seq., sued on a note for the sum of $823.04, with interest at the rate 
of one per cent per month on the unpaid balance. The defendant pleaded 
in avoidance that the plaintiff was subject to Ohio G.C. sec. 6346-5a, 
which provides that a licensee under the Small Loan Company Act’ shall 
not charge any interest on loans in excess of $300.00 at a rate greater 
than eight per cent per annum, under penalty of forfeiture of the right 
to collect either principal or interest. It was held that the note was void 
as violating this statute.” 

The decision was unsatisfactory for a number of reasons. In the 
first place, there was no mention of the Credit Union Act,* by virtue of 


which the plaintiff is engaged in the loan business. Section 9683 pro- 


** Supra note 20. 

* Investor's Syndicate v. Baskerville Bro’s Holding Co., supra note 20. 

*° 85 Ohio St. 186 (1911). 

* Supra note 15. 

* <The same rule is applied where a note bearing interest is to bear a higher rate 
from maturity if not paid; such a promise in a note does not, according to the weight of 
authority render it non-negotiable.” 2 A.L.R. 140. See annotations in 2 A.L.R. 140 and 
41 A.L.R. 294. In addition, see Burns Mortgage Co., Inc. v. Friedman, 292 U.S. 487, 78 
L. Ed. 1380, 54 Sup. Ct. 813 (1934). 

”® 65 Okla. 85, 163 Pac. 274 (1916). 

* 172 Okla. 471, 45 P. (2d) 485 (1935). 


* Ohio G.C., sec. 6346-1 ef seg. 

? Columbus Postal Employees Credit Union, Inc. v. Mitchell, 62 Ohio App. 343, 
23 N.E. (2d) 989 (1939). 
® Ohio G.C., sec. 9676 et seg. 
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vides: “. . . The interest on any loan made by a credit union shall not 


exceed one per cent (1%) per month on unpaid balances . . .” It was 
under this authority that the loan in question was made. This fact was 
not properly pleaded, and the failure of the court to consider the possi- 
bility that the plaintiff was a credit union is therefore excusable. But the 
court’s failure to do so and to exclude credit unions from the operation 
of sec. 6346-5a leaves the definite impression that, whether a credit 
union or not, the plaintiff was subject to its penalty. Furthermore, there 
was no specific showing of the fact that the plaintiff was a chattel loan 
company and subject to the provisions of the Small Loan Company Act, 
if it were not acredit union. 

Fortunately, a better disposition of these questions was made on re- 
hearing, in which the court reversed itself,* holding that since the plain- 
tiff failed to allege and prove its existence as a credit union, it was not 
entitled to charge the interest rate permitted by the Credit Union Act, 
and that since the defendant failed to prove that the plaintiff was a 
chattel loan company, sec. 6346-5a was not applicable. The Court 
then held that the interest charged was usurious and void, and permitted 
recovery of the principal and six per cent interest.° 

This holding substantially negatives the inference resulting from the 
previous decision that credit unions are subject to the provisions of sec. 
6346-5a, by the implication that had the plaintiff shown its organization 
under the Credit Union Act it would be entitled to charge the one 
per cent per month permitted by that act. It is submitted that this is a 
reasonable interpretation of the effect of the Credit Union Act. The two 
acts constitute separate chapters of the Code, the Small Loan Company 
Act considerably antedating the Credit Union Act.® Since the latter 
contains no reference to the Small Loan Company Act, it seems prob- 
able that the Legislature intended credit unions to be immune from its 
operation. je RE 
© Calemabes Postal Employees Credit Union, Inc. v. Mitchell, — Ohio App. — (1940). 

5 It is well settled in Ohio that the creditor on a note containing a provision for an 
usurious rate of interest is remitted to the “legal rate” of six per cent on the amount of 
his loan. McClelland v. Sorter, 39 Ohio St. 12 (1883); Insurance Company v. Carpenter, 
40 Ohio St. 260 (1883). 


®The Credit Union Act, sec. 9676 et seg., is effective from August 11, 1931, while 
the Small Loan Company Act became effective June 7, 1911. 
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REAL PROPERTY 


Fixtures — RecorDING oF CONDITIONAL SALE CONTRACT 
As Notice To PurRCHASERS OF REALTY 


A furnace was sold on a conditional sale contract which provided 
that it remain personal property. The contract was recorded under 
G.C. 8568. A prior mortgagee of the realty who received no actual 
notice of the conditional sale contract, foreclosed and purchased the 
realty. The controversy is between such purchaser without actual notice 
of the conditional sale contract and the furnace company, the vendor 
named in it. The lower court held for the furnace company. The Court 
of Appeals for Trumbull County reversed that judgment. The Supreme 
Court held that a furnace is a fixture and that the recording of the con- 
ditional sale contract did not give constructive notice to the subsequent 
purchaser of the realty.’ 

Using the threefold test of attachment, appropriation, and intention 
as laid down in Teaff v. Hewitt,’ the court found that a hot air furnace 
is a fixture. Previous Ohio lower court decisions on this question are 
conflicting® as are the holdings of the courts in other states. The problem 
involved in considerably broader than the sale of hot air furnaces. Re- 
frigerators and refrigerating systems, oil burning water supply systems, 
greasing pits, sprinkler systems, lighting fixtures, gas ranges, built-in 
beds, elevators, bowling alleys, concrete silos, and industrial equipment 
of every description have been sold on contracts which have provided 
that they remain the property of the vendor. The courts have held that 
they are fixtures in so far as it may affect third parties without notice of 
the agreement. 

Conceding that a furnace is a fixture, the controversy between the 
vendor and a prior mortagee of the realty to which it has been attached 
was determined in favor of the prior mortgagee in Twentieth Cent. 
Heating and Ventilating Co. v. Home Owners Loan Corp.* The author- 
ities are reviewed in a note in a previous number of the journal.° The 
provision that the article is to remain personalty after installation and 
until paid for would be binding between the parties® and anyone who 
” \feliland Perance Co. v. The Trumbull Savings and Loan Co., 135 Ohio St. 48, 
19 N.E. (2d) 237, 13 Ohio Op. 325 (1939). 

* 1 Ohio St. 511, 59 Am. Dec. 634 (1853). 

* Holland Furnace Co. v. Joy, 32 Ohio N.P. (N.S.) 17 (1934); Twentieth Century 
Heating & Ventilating Corp. v. Home Owners’ Loan Corp., 56 Ohio App. 188, 10 N.E. 
(2d) 229, 24 Ohio L. Abs. 56, 6 Ohio Op. 23 (1937). 

* Supra. 


*40.S.L.J. 246. 
* Case Mfg. Co. v. Garven, 45 Ohio St. 289, 13 N.E. 493 (1887). 
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took with notice.’ It would not affect a subsequent bona fide purchaser 
without notice of the contract.” 

This is the first clear holding that, under the Ohio act, a recorded 
contract of conditional sale of a chattel which becomes a part of the 
realty does not give constructive notice to a subsequent purchaser of the 
realty. The ruling was to be expected. It is in accord with prior deci- 
sions dealing with chattel mortgages.” Decisions under the chattel mort- 
gage section on the question of notice are applicable to questions of condi- 
tional sale.*° The decision is consistent with the common practice of 
title searchers who do not look outside of the real property records of the 
county in which the realty is located. Only those instruments filed in 
the county of the situs of the real property give constructive notice. The 
contract of conditional sale may be filed in the county where the person 
signing the instrument resided at the time of its execution." This may 
or may not be the county where the realty to which it is subsequently 
attached lies. It can never be seriously suggested that a conditional sale 
contract filed in any one of the eighty-eight counties in Ohio should give 
constructive notice to a purchaser of real estate located in another county. 
Undoubtedly this decision, though consistent with the rules of law upon 
which it is based, works a hardship upon the conditional vendor of prop- 
erty which may become a fixture. The Ohio Supreme Court is of the 
opinion that, “the law herein expressed furnishes the better rule since it 
gives certainty to real estate titles and avoids confusion and litigation.” 
Admitting the truth of this statement does not relieve the conditional 
vendor from his plight. A number of suggestions have been advanced 
to aid him. 

(1) The Ohio Supreme Court suggests the mechanics lien. This is 
highly unsatisfactory for the purpose of the vendor, Title to his property 
passes to the purchaser. He cannot repossess it upon default of payments 
nor can he foreclose upon the article itself but must bring foreclosure on 
the whole of the realty, a highly troublesome and expensive procedure, 
one pregnant with business-destroying publicity. The mechanics lien is 
definitely not the answer to the installment vendor who wishes quietly 
and inexpensively to repossess his property. 

(2) A real property mortgage has been suggested.’* It is open to 

7 Simmons v. Pierce, 16 Ohio St. 215 (1865); Hunt v. Bay State Iron Co., 97 Mass. 
279 (1867); Haven v. Emery, 33 N.H. 66 (1865). 

® Case Mfg. Co. v. Garven, supra; Brennan v. Whitaker, 15 Ohio St. 446 (1864). 

® Brennan v. Whitaker, supra. 

Columbus Merchandise Co. v. Kline, 248 Fed. 296, 15 Ohio L.R. 525 (1917). 

4 G.C. 8568. 

Holland Furnace Co. v. Trumbull Savings and Loan Co., supra. 


8 Brennan v. Whitaker, supra; Garven v. Hogue and Donaldson, 9 Ohio D.R. 501, 
14 W.L.B. 175 (1885). 
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the same objections and the additional difficulty of the ingrained reluc- 
tance of home owners to subject their property to mortgages. 

(3) Sec. of the Uniform Conditional Sales Act, adopted in ten states 
but not in Ohio, provides that recordation of the instrument shall give 
constructive notice and that the instrument shall be filed in the office 
where a deed of the realty would be recorded. The vendor has a right 
to his property unless its removal would cause material injury to the free- 
hold. The “institutional theory” of material damage, developed in New 
Jersey"* and subsequently adopted in Pennsylvania,*® substantially de- 
feats the purpose of the act by considering the removal of any fixture 
essential to the functioning of the property as an institution as a material 
injury. The Pennsylvania legislature avoided the operation of the insti- 
tutional theory by amending sec. 7 so that, upon proper filing, the condi- 
tional vendor may always remove his goods but is liable to a prior 
mortgagee or owner of the realty for the physical damage done to the 
structure."° The New York Court of Appeals has not adopted this view 
but takes from the operation of the law only those fixtures, the removal 
of which would cause actual physical damage to the realty.” 

In the definite belief that there does exist a need, it is submitted that 
the problem could be solved in Ohio by legislation of a nature similar to 
the Uniform Conditional Sales Act or by admission of the conditional 
sale contract to the real property records by legislation to that effect. 
The objection that it would not be found in a normal search would then 
be overcome. A conditional sale contract filed with the real property 
records today would not give constructive notice. No statutory provision 
is made for its presence there*® and the filing and recording of an instru- 
ment for the recording of which the law makes no provision, is without 
legal effect.’ Thus a record of a contract whereby owners of real prop- 
erty covenated not to sell to one not of the caucasian race does not con- 
stitute constructive notice because its record is not provided for by stat- 
ute.*” If there is any question whether the article is a fixture, duplicates 
might be filed, one with the real property records. This provision would 
detract but little from the effectiveness of an already confused real prop- 
erty system of notice. R. C. H. 

* Lumpkin v. Holland Furnace Co., 118 N.J.Eq. 313, 178 Atl. 788 (1935). 

* Central Lithograph v. Eatmor Chocolate Co., 316 Pa. 300, 175 Atl. 697 (1934); 
Holland Furnace v. Suzik, 118 Pa. Super. 405, 180 Atl. 38 (1935). 

*® Pa. St. Ann. Purdon, 1939 Supp., Tit. Sales, Sec. 404. 

™ Maffer v. Beverly Development Corp., 251 N.Y. 12, 166 N.E. 787 (1929). 

* G.C. 2757. 


® Ramsey v. Riley, 13 Ohio 157 (1844). 
” Stanton v. Schmidt, 54 Ohio App. 203, 186 N.E. 851 (1931). 
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Rear Proporty — Ricuts oF A GRANTEE FROM AN 
IMPROVING GRANTOR IN PARTITION 


Plaintiff, the grantee of an improving contenant, claims that a lien 
on the land for improvements passes to her through the deed as against 
the trustee in bankruptcy for the other cotenant. Held; the deed does 
not pass to the grantee any lien or equitable claim against the common 
property, or on the proceeds of the sale of the estate partitioned, for the 
improvements made by the grantor.’ 

In order for the grantee to recover in this action she would have to 
show that the grantor had a lien or an equitable charge on the premises 
for improvements made, and this passed with the deed.” As a general 
proposition a tenant-in-common has the right to improve the property, 
but does not have the right to compel contribution from his cotenants 
unless they have assented to these improvements.* But the improving 
tenant-in-common may bring partition proceedings,* and the amount 
and manner of recovery are in the discretion of the court. At common 
law, the improving cotenant had no means of recovery other than in 
equity for partition, and could not sue his cotenant at law for improve- 
ments or repairs made. 

There are four usual approaches in partition proceedings to protect 
the improving party; first, if it is possible, the court will allot the im- 
proved portion of the property to the improving cotenant;° second, an 
assignment to the improving cotenant of increased proportion of the land 
to cover the amount of the share of the other cotenant, had he contrib- 
uted;° third, when partition can not be had satisfactorily and a sale is 
necessary, the improving cotenant will be reimbursed from the proceeds 
of the sale; and his reimbursement will be gauged not by his cost, but 
by the amount which the improvement enhances the value at the sale;’ 


* Russell v. Russell, 63 Ohio App. 33 (1939). 

? A grantee of a cotenant has no better right against other contenants than had his 
grantor. Gill v. O’Neil, 225 Ala. 92, 142 So. 397, 85 A.L.R. 1526 (1932). 

’ “Where one of several cotenants made improvements on the common property with- 
out the consent of the others neither the property nor his cotenants are chargeable as a 
matter of right with their value, or the expenses incurred in making them.” 7 R.C.L. 833, 
“Cotenancy” section 33. Also see 62 C.J. 401, at 481, section 122, 123. Also see 14 
American Jurisprudence 115, “Cotenancy” section 49. 

“Right of a tenant in common to compensation for improvements made on the joint 
property is not absolute and will be decreed only where circumstances make it equitable to 
do so in light of interests of other tenants. Summers v. Satterfield, 196 S.E. 159, 122 
A.L.R. 229 (1938). 

5 Roberts v. Roberts, 278 S.W. 937 (Texas Civ. App., 1925). 

° Adjustment on Partition of Improvements Made by Tenant in Common, 1 A.L.R. 
1189, at 1202. 

* Ward v. Ward Heirs, 40 W.Va. 611, 21 S.E. 746, 29 L.R.A. 499, 52 Am. St. Rep. 
g11 (1895). Kessler v. Smith, (New Jersey) 128 Atl. 598 (1924). 
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fourth, compensation by the cotenant who receives the improved prop- 
erty as a result of the partition proceedings.° 

It has been said that the improving cotenant does not have anything 
comparable to a lien® on the property for the improvements, but merely 
an equitable claim which will be adjusted as well as possible by the court 
in partition proceedings. In the principal case, the grantor had no lien 
and so none could pass to his grantee, by reason of the deed. From the 
court’s approach, the improving grantor may have had an equitable 
claim which he himself could have enforced in partition proceedings but 
this did not pass to his grantee. The court holds that this equitable claim 
could have passed to the grantee but the deed must state in express terms 
that the improvements are included in the estate conveyed. However, it 
is submitted that the grantee should be in as good a position as the im- 
proving grantor, that is, he should have an equitable claim to be adjusted 
in partition proceedings in one of the above mentioned ways, unless 
there is something in the transaction which negatives the transfer of the 
improving tenant’s equity. Whether or not this claim did pass should be 
resolved ultimately by the intentions of the parties to the transaction, and 
not by the court determining if the deed purported in terms to convey 
the improvements. 

It is interesting to note the disposition made by the court of the 
inchoate right of dower of the wife of the bankrupt. The court cites 30 
Ohio Jurisprudence, 931, sec. 114 for the proposition that in a partition 
action, an inchoate right of dower in an undivided interest is replaced by 
a right of dower in the proceeds as against the creditors of the consort; 
or as against trustee for such creditors. This permits a partition action or 
a sale of the premises without the consent of the spouse. It would seem 
that this is a proper disposition of the dower interest, but the Ohio 
Supreme Court has held that in partition proceedings the wife’s dower 


* “Where it appears that an allotment of the improved portion to the improving tenant 
in partition in kind is not equitable or practicable, the improving tenant should be allowed 
reasonable compensation from those who receive the benefits.” Adjustment on Partition 
of Improvements Made by Tenant in Common, 122 A.L.R. 234. Also see Clarke v. 
Clarke, 183 N.E. 13, 349 Ill. 642 (1932). 

* But note, a tenant in common, placing improvements on the common property with 
the express assent of his cotenant, acquires a lien on his cotenant’s interest for a propor- 
tionate share of the cost of improvements. Baird v. Jackson, 98 Ill. 78 (1881); also see 
Houston v. McClurey, 8 W.Va. 135 (1874). 

A cotenant has been held to have a lien on the premises when she paid off a mortgage 
on the common property in order to save her estate. And this lien may be enforced in an 
action for an accounting, or as an allowance upon partition, or by separate actions for 
contribution. Weisner v. Wilson, 197 N.W. 608, 228 Wis. 501 (1938). 

Also a tenant in common who pays the entire amount of taxes due on the common 
property has a right of contribution from the cotenant in proportion to their share of the 
estate, 
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interest in divested and she has apparently no right in the proceeds as 
against her husband.’° J. W. L. 


Tue Nature oF REstRICTIVE COVENANTS — ENFORCEMENT 
BY COVENANTEE WHo No Loncer Owns Lanp 
IN THE COMMUNITY 


A recent Ohio decision* involves the nature of restrictive covenants 
and the theories of their enforcement. A corner lot which had been 
part of a testamentary estate was transferred by a deed containing a re- 
strictive clause forbidding the use of the premises for other than residence 
purposes. The restriction was stated to be for the benefit of certain 
named devisees and also to and for the benefit of the present and future 
owners of the real estate which the testator had owned on a particular 
street. An owner of property on the adjoining street joined with one of 
the named covenantees in seeking to enforce the covenant by injunc- 
tion against a successor in title to the lot in question. Enforcement was 
denied on the grounds that no one on the designated street was objecting 
and that the covenantee who no longer owned land in the community 
would not “benefit” from enforcement of the restriction. 

The character of the remedy sought indicates that the theory of the 
plaintiff’s case was based on equity doctrines. A substantial reason for 
appealing to equitable jurisdiction is the specific nature of the remedy 
which equity affords. More often than not the party seeking to enforce 
a restrictive covenant is more interested in insuring the continuance of 
the limitation than in obtaining monetary compensation. Such a desire 
has been especially evident in the field of building restrictions in the de- 
velopment of residential subdivision plans and recourse to equity has been 
most frequent in this area. 

When there is an attempt to enforce covenants by and against suc- 
cessors to the original covenating parties there are further advantages 
in the equitable approach. Many of the strict and rigid requirements,” 
like the necessity of privity, which were incident to the common law 
devices of easements and real covenants are relaxed or avoided in equity. 
The leading case* using the equity approach made the equitable doctrine 

% Weaver v. Gregg, 6 Ohio St. 547, 67 Am. Dec. 355 (1856). Also see Long v. 
Long, 99 Ohio St. 330, 124 N.E. 161, § A.L.R. 1343 (1920). Also see TirFany, REAL 
Property, 2d ed., vol. 1, sec. 230, p. 801. 

* Taylor v. Summit Post No. 19, American Legion, Inc., 60 Ohio App. 201, 27 Ohio 
L. Abs. 582, 13 Ohio Op. 215, 20 N.E. (2d) 267 (1938). 

* Hurd v. Curtis, 19 Pick. (Mass.) 459 (1837); Burbank v. Pillsbury, 48 N.H. 475, 
97 Am. Dec. 633 (1869); Lingle Water Users’? Ass’n v. Occidental Bldg and Loan Ass’n, 
43 Wyo. 41, 297 Pac. 385 (1931); note (1937) 4 O.S.L.J. 93; 1 TirFany, Rear Prop- 


ERTY, (2d Ed., 1920) sec. 54 (d). 
® Tulk v. Moxhay, 2 Phil. (Eng. Ch.) 774 (1848). 
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of notice the basis for relief. The rule was said to be that a taker of land 
with notice of a restriction upon it cannot in good conscience be permit- 
ted to violate the terms of the limitation. 

In the main, there are two principal theories as to the application of 
this equitable doctrine. One view treats the restrictions as contracts 
relating to the enjoyment of land;* the other treats them as creating 
interests in the land itself,” substantially like easements at common law. 

An attempt to make the result conform to one or the other of the 
two theories may make a difference in the outcome in some situations. 
If the contract theory is adopted, it does not afford a very satisfactory 
explanation of the termination of the right by a change in the character 
of the neighborhood. The property theory, however, can justify the 
result as analogous to the doctrine of abandonment which was well de- 
veloped for legal easements at the common law.° 

Another instance where the result may be affected by the underlying 
theory is on the question of whether compensation has to be given to 
adjacent owners entitled to enforce the restrictions in cases where the 
property subject to the restrictions is taken by eminent domain.’ The 
contract theory easily explains a refusal of compensation by construing 
the contract as one not binding upon the state in its sovereign capacity. 
The equitable easement doctrine logically leads to a contrary result: that 
the vested equitable interest in the land belonging to the owner of the 


“2 TirFany, op. cit. p. 1437; Stone, The Equitable Rights and Liabilities of Stran- 
gers to a Contract, 18 Col. L. Rev. 291 (1918) and 19 id. 177 (1919) discussing various 
theories; Ames, Lectures on Lecat History, 381 (1913); C. I. Giddings, Restrictions 
on the Use of Land, § Harv. L. Rev. 274 (1892). 

® Pound, Progress of the Law, 33 Harv. L. Rev. 813 (1892); A. W. Scott, The 
Rights of the Cestui Que Trust, 17 Col. L. Rev. 269, 281, 285 (1917); 2 TiFFany, op. 
cit.. pp. 1434, 1435; C. E. Crarx, Rear CoveNANTs AND INTERESTS RUNNING WITH 
Lanp (1929) p. 153 e¢ seg.; Town of Stamford v. Vuono, 108 Conn. 359, 143 Atl. 245 
(1928). 

® The Ohio cases in this area are reviewed in Kokenge v. Whetstone, (C.P.) 11 Ohio 
Op. 213, 26 Ohio L. Abs. 398 aff'd in 60 Ohio App. 302, 20 N.E. (2d) 965, 14 Ohio Op. 
137, 28 Ohio L. Abs. 148, motion to certify overruled April 19, 1939. Waiver of the 
restrictions was claimed in the Kokenge case. On appeal, the restriction was upheld for 
the reasons: (1) that enforcement was still of substantial value to property owners in the 
subdivision; (2) that the intended purpose of the covenants could still be fulfilled; and 
(3) that in equity the restriction created easements on each lot in favor of every other lot 
creating the relation of dominant and servient estates. 

7 The rule in England is that payment must be made to the person otherwise entitled 
to enforce the restriction. Re Simeon (1937) Ch. §25, reviewing other cases. The ma- 
jority rule in this country seems to be in agreement. Peters v. Buckner, 288 Mo. 618, 232 
S.W. 1024, 17 A.L.R. 543 (1921); Ladd v. Boston, 151 Mass. 585, 21 Am. St. Rep. 481, 
24 N.E. 858 (1890); Flynn v. New York, W. & B. R. Co., 218 N.Y. 140, 112 N.E. 913, 
Ann. Cas. 1913B, 588 (1916); Johnstone v. G. H. & M. R. Co., 245 Mich. 65, 222 
N.W. 325, 67 A.L.R. 373 (1928). Contra, Herr v. Bd. of Education, 82 N.J.L. 610, 83 
Atl. 173 (1912); Doan v. Cleveland Shortline R. Co., 92 Ohio St. 461, 112 N.E. 505 
(1915). Cf., Kuebler v. Cleveland Short Line Ry Co., 10 Ohio N.P. (N.S.) 385, 20 
Ohio Dec. (N.P.) 525 and memorandum opinion by Supreme Court in 84 Ohio St. 463, 
95 N.E. 1145 (1911). 








226 LAW JOURNAL — MARCH, 1940 


dominant estate because of its nature as a property right cannot be taken 
without compensation. 

It is doubtful if the contract theory employed in the solution of the 
problem of the principal case materially affected the result. The same 
conclusion could have been reached under an easement theory. Under 
either approach, the problem should be resolved on the basis of the in- 
tention of the original parties. In a case of this kind, the court will be 
influenced not only by the surrounding circumstances and the terms of 
the instrument as a whole but also by its feeling as to the reasonableness 
of the alternative constructions.° 

The occasions where the parties would actually desire to have the 
benefit of such a covenant enjoyed independent of the ownership of land 
actually affected in value by its enforcement, assuming they had in fact 
thought about the question, are probably rare. This fact coupled with 
a more or less articulate policy against encumbrances on fee interests in 
land® is enough to lead to a conclusion that the benefit of the restriction 
is appurtenant to the dominant land or is for the convenantee only in his 
capacity as owner. A different conclusion is justified only when there is 
a clear showing that the benefit of the covenant was intended to be in 
gross and enforceable regardless of whether the covenantee continues 
to own land affected by the enforcement. 

Several courts have gone to the length of saying as a rule of law that 
the benefit of such a restrictive covenant cannot remain in gross when 
the burden is one running with the land.*® This view is that no action 
to enforce a restrictive covenant may be maintained unless some elements 
of an equitable servitude are present. The minority position has been 
vigorously asserted in an Illinois decision** which has been supported by 
eminent authority’’ but criticised as well by numerous writers.’* While 
the principal case contains language which could be interpreted as as- 
suming this point against the plaintiff, the court does not discuss the 
problem.** In related fields there has been some tendency to make the 


® see note 16, infra. 

® See Hitz v. Flower, 104 Ohio St. 47, 57, 135 N.E. 450 (1922). 

Dana v. Wentworth, 111 Mass. 291 (1873); Gaston v. Price, 12 Tenn. App. 543 
(1931); Boyd v. Park Realty Corp., 137 Md. 36, 111 Atl. 129 (1920); Formby v. Bar- 
ker (1903) 2 Ch. (Eng.) 539. Later English cases have followed the rule with some re- 
luctance: see Annotation, 8 Brit. Rul. Cas. 120 (1919). The New York cases bearing on 
the question are discussed in Note (1938) 13 St. John’s L. Rev. 93, 98. 

“Van Sant v. Rose, 260 Ill. 401, 103 N.E. 194, 49 L.R.A. (N.S.) 186 (1913). 
Cf., Riverbank Improvement Co. v. Bancroft, 209 Mass. 217, 95 N.E. 216 (1911) and 
Bessinett v. White, (1926) 1 Dom. L. Rep. 95. The latter is noted in 39 Harv. L. Rev. 
(1926) at p. 775. 

Stone, The Equitable Rights and Liabilities of Strangers to a Contract, 18 Col. L. 
Rev. 291, 313 (1918). 

8 Collected in C. E. Crarx, Op. Cit. at pp. 159, 160. 

“Van Sant v. Rose and Dean (now Justice) Stone’s views are cited with approval 
in Huber v. Gugliemi, 29 Ohio App. 290, 163 N.E. 571 (1928). See also Burton v. 
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question of whether the benefit runs turn on a decision as to the running 
of the burden. Such a position is undesirable’ either in the field of re- 
strictive covenants or of easements and profits. Either in equity or law 
there are two distinct problems. Each involves the determination of a 
separable intention and distinct considerations of policy. 

The result reached in the principal case is believed to fit well into 
the general scheme of enforcing restrictive covenants whenever their 
social expediency is sufficiently demonstrated.** No substantial reason 
was presented for permitting this covenantee to enforce the restriction. 
The case does not hold that the benefit of a covenant cannot be in gross. 
There may be some situations where such a covenant would be intended 


and where it would be desirable. A. N. M. 


TORTS 


Torts — Duty or BasEBALL CLuBs TO PROVIDE FOR 
SAFETY OF Patrons — ASSUMPTION OF RIsk 


Plaintiff, familiar with baseball and the ball park, attended a game 
at defendant’s park on “Ladies’ Day.” She obtained a seat for ten cents 
in the unscreened right pavilion more than one hundred feet from the 
batter. She could have obtained a seat in the screened grandstand by 
paying an additional twenty-five cents, as there were empty seats there, 
but she preferred to sit where she did. She was struck by a foul ball 
during the game. Held: that defendant was not liable for her injury.’ 

Plaintiff was an invitee of the defendant. It is usually said that 
an invitor is under a duty to use ordinary care to render the premises 
reasonably safe for his invitees.” In actions against baseball clubs, it is 
often said that the baseball club has discharged its duty to its invitees if 
it provides a screened section adequate to take care of the demands of 
the ordinary number of patrons who will desire that extra protection.* 
So where a foul ball curved around the screen and struck a patron sitting 
Stapely, 4 Ohio N.P. (N.S.) 65, 17 Ohio Dec. (N.P.) 1, reversed by circuit court in 4 Ohio 


N.P. (N.S.) 73, which was reversed without opinion in 74 Ohio St. 461, 78 N.E. 1120 
(1906). 

15S. E. CLarK, op. cit., p. 80 ef seg. and authorities there collected. 

In determining the validity of a covenant “inquiry should be made concerning the 
purpose of the same, the object, design, and reasonableness thereof.” Dixon v. Van 
Sweringen Co., 121 Ohio St. 56, 60, 166 N.E. 887 (1929). 


1 Ivory v. Cincinnati Baseball Club Co., 62 Ohio App. 514 (1940). 

® Harriman v. Pittsburgh, etc., Ry. Co., 45 Ohio St. 11, 12 N.E. 451 (1887); Flynn 
v. Central Rr. Co. of New Jersey, 142 N.Y. 439, 37 N.E. 514 (1894). 

* Crane v. Kansas City Baseball & Exhibition Co., 168 Mo. App. 301, 153 S.W. 
1076, 22 A.L.R. 633 (1913); Cates v. Cincinnati Exhibition Co., et al., 215 N.C. 64, 1 
S.E. (2d) 131 (1939). 
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behind it, the ball club was not liable since it was held to have exercised 
reasonable care and was not an insurer against such “remarkable feats.’’* 
This case may be contrasted with Olds v. St. Louis National Baseball 
Club,’ where the ball club was held liable for failng to provide a pro- 
tected means of exit from the screened section whereby plaintiff was 
struck by a ball while leaving the park during the game, on the basis 
that the club had held out as an adequate plan of protection for the 
patron one which was not adequate. The ball club is liable under the 
inadequate plan (inadequate maintenance here) theory if the screen 
has been allowed to become so worn that balls can easily get through it.° 

If a patron has the opportunity of sitting behind the screen but doesn’t 
choose to do so, the ball club is not liable if he is hit during the game.’ 
The same rule was applied to a patron who was looking for a seat in an 
unscreened section during batting practice.* But where a patron was 
hit during practice between the two games of a double header by a ball 
being used in foul territory within twenty-five feet of her, an inferior 
Ohio court held the ball club liable.° 

If the screened section is full, the ball club is not liable to a patron, hit 
by a ball, who was sitting in an unscreened section, provided there was 
an unusual crowd present at that game.*® In the principal case plaintiff 
could have secured a seat behind the screen only by paying an additional 
sum, but the court does not seem to regard this as material. The plain- 
tiff’s announced preference for the unscreened section supports the 
court’s construction. 

THE RESTATEMENT OF Torts, § 343, says that a land-owner is 
liable to business visitors if he knows or should know of a danger which 
involves unreasonable risk to them and if he has no reason to believe they 
will discover the danger or realize the risk. But baseball is a well known 
game, involving the batting and throwing of a ball in the air as well as 
on the ground. The danger of the ball being thrown or hit outside the 
playing field is known to all who are familiar with the game, and plain- 
tiff had testified that she was well acquainted with the game and had 
enjoyed it for twelve years. So it may reasonably be said that the plain- 

* Curtis v. Portland Baseball Club, 130 Ore. 93, 279 Pac. 277 (1929). 

5 104 S.W. (2d) 746 (1937). 

® Edling v. Kansas City Baseball & Exhibition Co., 181 Mo. App. 327, 168 S.W. 908, 
22, A.L.R. 633 (1914). 

7 Crane case, note 3, supra; Kavafian v. Seattle Baseball Club Ass’n, 105 Wash. 219, 
181 Pac. 679, 22 A.L.R. 634 (1919). 

® Loring v. New Orleans Baseball & Amusement Co., 16 La. App. 95, 133 So. 408, 
98 A.L.R., 565 (1931). 

® Cincinnati Baseball Club Co. v. Eno, 112 Ohio St. 175, 147 N.E. 86 (1925). 

° Brisson v. Minneapolis Baseball & Athletic Ass’n, 185 Minn. 507, 240 N.W. 903, 


98 A.L.R. 565 (1932); Quinn v. Recreation Park Ass’n, Cal. App., 35 P. (2d) 602, 98 
A.L.R. 565 (1934). 
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tiff recognized the ordinary risks of the game and that by electing to sit 
in the unscreened section she assumed these risks. But in the Emo case** 
the plaintiff was held not to assume the risk of being hit when practice 
was being held between games by several groups of plays at the same 
time, some of them being in close proximity to the stands, because she 
couldn’t watch all the balls at once. 

A distinction has recently been drawn between baseball and hockey. 
The latter game is not so well understood. The puck is supposed to be 
played on the ice and the danger of it being driven through the air is 
not so apparent, at least to the average spectator. It has been held that 
a patron may rely upon the duty of the management to furnish seats 
that are reasonably safe for the intended use and that a spectator, at least 
in the absence of actual knowledge of the dangers of the game, does not 
assume the risk of being hit by the puck.’* On the other hand, the 
greater general understanding of the national game, the greater area 
that would have to be fenced if everything around the playing field was 
to be protected, and the recognized preference of the majority of “fans” 
for the unscreened sections all combine to support the view that the de- 
fendant’s duty is satisfied if it furnishes a protected place to which those 
who wish security from the risks of the game may resort. 


R. L. B. 


NEGLIGENCE — Duty or Lanp orp To PERsons ON 
AND OFF THE PREMISES 

The plaintiff was struck and injured by falling glass, while walking 
on the sidewalk of a busy thoroughfare. A worn sash cord, supporting 
the upper sash of a sixth floor window in the building she was passing, 
had, by reason of wear, given way. The sash dropped to the sill, shatter- 
ing its pane of glass and causing fragments thereof to fall to the sidewalk, 
where one of them struck the plaintiff on the head. When the accident 
occurred and for some two years prior thereto, the building was owned 
by the defendant and occupied by a tenant under a printed form lease 
in which was inserted in typewriting the following covenants: “The 
lessor shall keep the outside of said building in good repair, and the lessee 
shall make all inside repairs, and for that purpose all window glass shall 
be considered as inside.” In reversing the Court of Appeals for Hamilton 
County, the Supreme Court of Ohio upheld the plaintiff’s right to re- 
cover from the defendant owner for negligence in failing to keep the 
premises in repair, in accordance with his covenant.’ 

" Note 9, supra. 

™ Shanney v. Boston Madison Square Garden Corp. — Mass. —, 5 N.E. (2d) 1 


(1936); James v. Rhode Island Auditorium, Inc., — R.I. —, 199 Atl. 293 (1938). 
1 Friedl v. Lackman, 136 Ohio St. 110, 23 N.E. (2d) 950 (1939). 
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The significance of the foregoing decision becomes more apparent 
when it is compared with decisions in other cases having similar fact situ- 
ations. For that reason it is believed that an examination of these related 
cases is appropriate. 


Liability of Landlord to Tenant 

The general rule, subject to exceptions, is that where a landlord puts 
a tenant in full control of the premises, he is not liable to the tenant, or 
one entering the premises in the right of the tenant, for personal injuries 
sustained by reason of the disrepair of such premises.* There is an imme- 
diate exception to the rule where the cause of the injury is a latent or 
concealed defect of which the landlord had notice and which the tenant 
could not discover by ordinary inspection.* The rule has been qualified 
further by the development of an exception where the premises are 
leased for a public or quasi-public purpose. In such circumstances, the 
lessor has an affirmative duty to see that the premises are free from dan- 
gers which would render them unsafe for the intended use.* 

A fundamental assumption in the general rule, considered above, is 
the release of possession and control by the landlord to the tenant. For 
that reason it is not strange to find that where the landlord retains con- 
trol of a part of the premises for his own use, or for the use of other 
tenants, as in the case of a common stairway or passageway, he is under 
a duty to use reasonable care in keeping such places in a safe condition.° 
From this it would seem not unreasonable to infer that where the land- 
lord covenants to repair the premises he might remain liable by reason 
of the measure of control thus retained. This conclusion is not borne out 
by the majority of cases, although, as will be seen, the trend appears to 
be in that direction. 

The majority of courts have remained steadfast in their refusal to 
allow an action for injuries to the tenant, or his invitee, caused by the 
landlord’s failure to perform his covenant.°® In support of their position, 

* 36 C.J. 204; 2 Torts Restatement sec. 355. 

8 Shinkle v. Birney, 68 Ohio St. 328, 67 N.E. 715 (1903); Cowen v. Sunderland, 145 
Mass. 363, 14 N.E. 117, 1 Am. St. 469 (1888); Miner v. McNamara, 81 Conn. 690, 72 
Atl. 138 (1909); Steefel v. Rothchild, 179 N.Y. 273, 72 N.E. 112 (1904); Godard v. 
Peavy, 32 Ga. App. 121, 122 S.E. 634 (1924); 2 Torts Restatement sec. 358. 

* Barrett v. Lake Ontario Beach Improvement Co., 174 N.Y. 310, 66 N.E. 968 
(1903); Folkman v. Lauer, 244 Pa. 605, 91 Atl. 218 (1914); Turner v. Kent, 134 Kan. 
574, 7 P. (2d) 513 (1932); Gilligan v. Blakesley, 93 Colo. 370, 26 P. (2d) 808 (1933); 
2 Torts Restatement sec. 359. And see Eldridge, Landlord’s Tort Liability for Disrepair, 
(1936) 84 Univ. Pa. L. Rev. 467, 477. 

5 Davies v. Kelley, 112 Ohio St. 122, 146 N.E. 888 (1925); Harper, Torts sec. 103 
(1933); 2 Torts Restatement sec. 361. The cases are collected in 97 A.L.R. 220 (1935). 

® Berkowitz v. Winston, 128 Ohio St. 611, 193 N.E. 343 (1934); Cullings v. Goetz, 
256 N.Y. 287, 176 N.E. 397 (1931); Anderson v. Robinson, 182 Ala. 615, 62 So. 512 


(1913); Grazer v. Flanagan, 35 Cal. App. 724, 170 Pac. 1076 (1917). The cases are 
collected in 8 A.L.R. 765 (1920) and 68 A.L.R. 1194 (1930). 
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these courts have offered various logical reasons. In actions on the con- 
tract they say that the damages are too remote to have been within the 
contemplation of the parties and are not the proximate result of the 
breach.” In actions in tort the theory seems to be that there is no legal 
duty owing from the lessor to the tenant or persons in privity with him 
except by virtue of the contract, and that a mere breach of contract will 
not support an action in tort.* But in recent years there has been a grow- 
ing tendency to hold the landlord responsible in tort where his failure to 
meet this self imposed obligation has resulted in injury.° Characteristic 
of the attitude of courts adopting this view is the expression found in one 
of the early cases: “But where the landlord agrees to repair and keep 
in repair the leased premises, his right to enter and have possession of 
the premises for that purpose is necessarily implied, and his duties and 
liabilities are in some respects similar to those of an owner and occupant 
and if his negligence in making or failing to make the repairs results 
in an unsafe condition of the premises, he is liable for injuries caused 
thereby to persons lawfully upon the premises who are not guilty of con- 
tributory negligence on their part.’° The rationale of the minority view 
is further elucidated in the following passage: “although an award of 
contract damages may be sufficient to insure the performance of the 
ordinary covenant, the interest of the public in the physical well-being of 
its members presents a justifiable reason for imposing liability upon the 
landlord . . . when a breach of his covenant to repair creates a danger 
of serious injury to the tenant’s person or property.” 

It is submitted that the equitable results obtainable under the minority 
view fully justify a departure from the more orthodox, yet time worn, 
precedents followed by the majority of courts thus far. Even in a juris- 
diction where the strict rule is firmly imbedded by a succession of cases 
one finds, more recently, a sympathetic attitude towards the approach 
espoused by the minority.’® Indicative of the modern trend of authority 
is the adoption by the American Law Institute of the minority view.”* 
It is believed that the sanction thus given by the Institute will serve to 

7 Williams v. Fenster, 103 N.J.L. 566, 137 Atl. 406 (1927); Murrell v. Crawford, 


102 Kan. 118, 169 Pac. 561 (1918); Jordan v. Miller, 179 N.C. 73, 101 S.E. 550 
(1919). 

® Berkowitz v. Winston, 128 Ohio St. 611, 193 N.E. 343 (1934); Norris v. Walker, 
110 S.W. (2d) 404 (Mo. App. 1937); Dustin v. Curtis, 74 N.H. 266, 67 Atl. 220 
(1907); Tuttle v. Gilbert Mfg. Co., 145 Mass. 169, 13 N.E. 465 (1887). 

® Flood v. Pabst Brewing Co., 158 Wis. 626, 149 N.W. 489 (1914); Merchants Cot- 
ton Press and Storage Co. v. Miller, 135 Tenn. 187, 186 S.W. 87 (1916); Ross v. Haner, 
244 S.W. 231 (Tex. Civ. App. 1922); Pinkerton v. Slocumb, 126 Md. 665, 95 Atl. 965 
(1915); Dean v. Hershowitz, 119 Conn. 398, 177 Atl. 262 (1935). 

1 Barron v. Liedloff, 9§ Minn. 474, 475, 104 N.W. 289 (1905). 

" Harkrider, Tort Liability of a Landlord (1928) 26 Mich. L. Rev. 383, 399. 

8 Cullings v. Goetz, 256 N.Y. 287, 176 N.E. 397 (1931). 

%8 2 Torts Restatement sec. 357. 
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mark the way for those jurisdictions which are as yet unhampered by 
judicial precedents, and that future years will see a gradual shift to the 
now minority rule which is more consonant with present day social and 
economic conditions. 


Liability of Landlord to Outsiders 


Where the landlord surrenders control of his property to the tenant, 
in the absence of an agreement to the contrary, the tenant is obliged to 
keep the premises in repair and is responsible for injuries to outsiders, 
resulting from the condition or use thereof.’* If, on the other hand, the 
property is transferred in such a state of disrepair as to be a nuisance, or 
when they must necessarily become so, the lessor remains liable to out- 
siders.* Moreover, the landlord will be held liable even though the 
nuisance was created entirely by the tenant, provided it arose as a con- 
sequence of the use contemplated by the parties.’® 

What has been said with respect to the landlord’s liability to tenants 
and persons on the premises when he has retained control of a portion 
thereof, appears to be equally true as to persons outside the premises, 
whether they be occupants of the adjoining land or merely pedestrians.*’ 
Thus, where the landlord leases a building to several tenants and retains 
control of the roof, he will be held liable to a pedestrian injured by reason 
of ice forming on the sidewalk from water discharged thereon because 
of negligence in failing to repair drain pipes.** 

If the landlord covenants to repair the premises, the courts appear to 
be uniform in holding him liable to persons outside the premises, for 
injuries caused by his failure to make the agreed repairs.’® And it has 
been held recently that the same result will be reached where the land- 


™ 16 R.C.L. 1063. 

8 Shindlebeck v. Moon, 32 Ohio St. 264, 30 Am. Rep. 584 (1877); Dennis v. Orange, 
110 Cal. App. 16, 293 Pac. 865 (1930); Calway v. William Schaal and Son, 113 Conn. 
214, 155 Atl. 813 (1931); Haas v. Booth, 182 Mich. 173, 148 N.W. 337 (1914). The 
use of the nuisance theory in cases involving persons on the premises has been criticized. 
37 Mich. L. Rev. 1332 (1939). 

8 Haggert v. Stehlin, 137 Ind. 43, 35 N.E. 997 (1893); Maloney v. Hayes, 206 
Mass. 1, 91 N.E. 911 (1910); Louisville and N. Terminal Co. v. Jacobs, 109 Tenn. 727, 
72 S.W. 954 (1902). And see: Langabaugh v. Anderson, 68 Ohio St. 131, 67 N.E. 286 
(1903). 

7 Munger v. Union Savings & Loan Assn., 175 Wash. 455, 27 P. (2d) 709 (1933); 
Young v. Talcott, 114 Conn. 675, 159 Atl. 881; Gilland v. Magnes, 216 Mass. 581, 104 
N.E. 555 (1914); O'Connor v. Andrews, 81 Tex. 28, 16 S.W. 628 (1871). 

8 24 Ohio Jur. 970 (1932). 

1 Smith v. Preston, 104 Me. 156, 71 Atl. 653 (1908); Boyce v. Tallerman, 183 Ill. 
115, §5 N.E. 703 (1899); Payne v. Rogers, 2 H. Bl. 350, 126 Eng. Reprint 590 (1794). 
And see dicta in the following cases: Burdick v. Cheadle, 26 Ohio St. 393, 20 Am. Rep. 
767 (1875); City of Lowell v. Spaulding, 58 Mass. (4 Cush.) 277 (1849); Fleischer v. 
Citizens Real Estate and Investment Co., 25 Or. 119, 35 Pac. 174 (1894). 
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lord simply reserves a right to enter to make repairs. *° The rule with 
respect to covenants was first laid down in the English case of Payne v. 
Rogers,” where an action was allowed directly against the landowner in 
order to avoid circuity of action. While that case has been accepted 
unquestionably in a few jurisdictions in this country,” the theory on 
which it is based has been criticized severely.** The true theory on 
which the landlord is held responsible in these cases is not that he is under 
any contractual duty to outsiders, but that, because of his covenant, he 
retains control of the premises, and his duty to the public is unaffected 
by the lease.** 

It appears, then, that there is a distinction between the liability of the 
landlord who covenants to repair, for injuries to the lessee, and the 
liability of a landlord under similar provisions for injuries to persons out- 
side the property.”” It appears further that this distinction is based upon 
the power of control reserved to the landlord. Where persons enter the 
premises at the invitation of the tenant they are required to look to him 
for their safekeeping, and the owner is not bound to anticipate that the 
tenant will use or allow others to use property which the owner has 
failed to repair in breach of his covenant. Therefore, the control retained 
by the owner is insufficient to cast upon him the duty of making the 
premises safe for use.”* But as was said in Appel v. Muller,” “the case 
of a passerby on the public street is wholly different. In such a case there 
is no need that a duty be newly created by covenant. The duty, that of 
using care towards a member of the public, was established when the 
landlord came into ownership of the property. It might have been sus- 
pended during the exclusive occupancy of the tenant, for the power of 
entry to make repairs would have been lost. If, however, there is a 

* Appel v. Muller, 262 N.Y. 278, 186 N.E. 785, 89 A.L.R. 477 (1933). But see 
dictum in Myers v. Pepperell Mfg. Co., 122 Me. 265, 119 Atl. 625 (1923). 

™ 2H. BI. 350, 126 Eng. Reprint 590 (1794). 

2 City of Lowell v. Spaulding, 58 Mass. (4 Cush.) 277 (1849); Boyce v. Tallerman, 
183 Ill. 115, 55 N.E. 703 (1899); Perez v. Raybaud, 76 Tex. 191, 13 S.W. 177 (1890). 

* Cullings v. Goetz, 256 N.Y. 287, 176 N.E. 397 (1931); Harkrider, Tort Liability 
of a Landlord (1928) 26 Mich. L. Rev. 531, 540. Professor Bohlen in his “Sruprgs 1N 
THE Law or Torts” (1926) at p. 209, argues: “It is very doubtful whether this is the true 
reason or indeed a tenable reason for holding a landlord liable because of his covenant to 
repair the exterior of leased premises. It implies that such a covenant binds the landlord to 
indemnify the tenant for any damages which he may have to pay to a stranger because of 
the bad repair of the premises which he occupies. It does not explain why such a covenant 
should have such an effect, while a covenant to repair the interior of the premises is con- 
strued to bind the landlord no further than to reimburse the tenant for the cost to which 
he is put in making for himself these repairs which the landlord, in breach of his covenant 
has failed to make.” 

* May v. Ennis, 78 App. Div. 552, 555, 79 N.Y. Supp. 896 (1903); Burdick v. 
Cheadle, 26 Ohio St. 393, 20 Am. Rep. 767 (1875). 

* 89 A.L.R. 480 (1934). 


BouLeEN, supra, p. 210. 
* 262 N.Y. 278, 186 N.E. 785, 89 A.L.R. 477 (1933). 
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covenant to repair, the landlord’s duty to the public to maintain the 
structure in safe condition, and his retention of power to perform the 
duty combine to make him liable.” 

In the principal case it would, seem that the Court of Appeals was 
misled by the decision in Berkowitz v. Winston.”* That case dealt with 
an employee of a lessee, but the syllabus read: “Liability in tort is an 
incident to occupation and control; occupation and control are not 
reserved by an agreement to make repairs.” And while the Court of 
Appeals recognized that this statement was limited by the facts in the 
case, it felt that the same rule was applicable in the case of a pedestrian. 
Fortunately, the Supreme Court viewed the matter in a different light, 
although no mention was made of the Berkowitz case in the opinion. 
It is submitted that the result reached in the principal case was entirely 
just and in harmony with the prevailing law in the country. It is, how- 
ever, to be regretted that the court considered it unnecessary to review 
the status of the law on the problem. Instead, the court virtually disposes 
of the case with the laconic statement: “Sic utere tuo ut alienum non 


laedas.” W.L.A. 


Torts — NEGLIGENCE — Highway OsstRUCTION STATUTE 
Per SE NEGLIGENCE — PROXIMATE CAUSE 


Plaintiff sustained injuries when an automobile in which he was 
riding as a passenger struck the defendant’s freight car at a common 
grade crossing. Both driver and plaintiff were familiar with highway 
and crossing. The accident occurred at night; some witnesses said there 
was fog. No special precautions had been taken by the defendant to 
warn approaching motorists of the obstruction. Conflicting testimony 
indicated that the defendant’s employees, engaged in a switching opera- 
tion, had allowed the freight car to remain in a position blocking the 
highway for a period longer than the statutory five minutes. This being 
a violation of G.C. sec. 7472, plaintiff contended that defendant 
was negligent as a matter of law, and that such negligence was the 
proximate cause of his injuries.’ The trial court’s judgment for the 
plaintiff was reversed in the appellate court of the Sixth District, and 
final judgment entered for the defendant. Because of a conflicting deci- 


* 128 Ohio St. 611, 193 N.E. 343 (1934). 


* Ohio G.C. 7472: “A person or corporation . . . who obstructs, unnecessarily, a pub- 
lic road or highway authorized by any law of this state, by permitting a railroad car or 
locomotive to remain upon or across it for longer than five minutes . . . shall forfeit 
and pay for each offense, not less than two dollars, nor more than twenty dollars.” See 
also General Code Section 7473 regarding liability of the railroad for damages resulting 
from violation of the preceding section. 
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sion in the Court of Appeals for the First Appellate District,’ the cause 
was heard by the Supreme Court. A majority of the Supreme Court 
(three judges dissenting) held that there was no duty on the part of the 
defendant to provide further warning than the presence of the car on 
the crossing, that G.C. sec. 7472 was not a safety statute but a measure 
designed to facilitate the movement of traffic on the highways, and that 
the occupancy of the freight car beyond the prescribed limit was a con- 
dition and not a proximate cause of the collision.* 

The majority holding is based upon principles generally well estab- 
lished in Ohio and other jurisdictions respecting a railroad’s liability in 
collisions of this character. Conflicting views, comparatively few in 
number, may be reconciled largely on the basis of special circumstances.‘ 
But the cases, especially in those jurisdictions having highway obstruction 
statutes specifically applicable to railroad cars,° give evidence of notable 
disagreement regarding application of such statutes to collisions. 

In the absence of a specific statute, it seems clear that there is no duty 
on a railroad company to provide special warnings or to take extraordi- 
nary measures to advise motorists of the obstruction of a crossing. The 
presence of the train is deemed sufficient notice to the driver.° Circum- 
stances might be imagined, however, where the standard of due care 
would impose a greater obligation upon the railroad (i.e., a breakdown 


? Short v. Penna Rd. Co., 46 Ohio App. 77, 187 N.E. 737, 15 Ohio L. Abs. 584 
(1933). 

® Capelle v. B. & O. Rd. Co., 136 Ohio St. 203 (1939). 

*In Reines, Admr’x v. Chicago, M., St. P. & P. Rd. Co., 195 Wash. 146, 80 P. 
(2d) 406 (1938), the court, in view of the fact that it had been recently presented with an 
unusual number of cases involving grade-crossing mishaps, made an analysis of 75 cases 
similar in character to Capelle v. B. & O., supra, n. 3. In only 17 of these was the case 
sent to the jury. “In all others it was held that a person so unfortunate as to drive or be 
driven into the side of a train standing or moving over a grade-crossing, could not as a 
matter of law, recover from the railroad company.” Of the 17 cases sent to the jury, five 
were violations of positive law (among which was Short v. Penna Rd. Co., supra n. 2), 
one involved a crossing watchman not on duty, two were trap cases (i.e., lighted passenger 
cars hauling flat, unlighted freight cars), and the remaining nine were from five jurisdic- 
tions. In all, courts in 27 jurisdictions denied recovery. 

The frequency with which collisions such as the one which gave rise to the principal 
case occur, is reflected in a recent survey of crossing mishaps. Statistics show that 56% of 
the railroad crossing accidents which happen during the night result from cars running 
into trains which have stopped upon or are moving across the highway. Accident Facts, 
1939 Edition, National Safety Council, Inc. 

5 Comparable statutes: Ill., Smith-Hurd Rev. Stat. (1933), ch. 114, s. 70, 71; Ind., 
Burns’ Stat. (1933), 8. 10-3904; Ky., Carroll’s Stat. (1936), s. 4350; Mass., Gen. Laws 
(1932), ch. 160, s. 151; Mich. Comp. Laws (1929), s. 11121; N.Y., Cahill’s Consol. 
Laws, ch. 41, s. 1985; Penna., Purdon’s Stat. (1936), title 67, s. 452 et seq. 

® Reed Adm. v. Erie Rd. Co., 134 Ohio St. 31, 15 N.E. (2d) 637 (1938); C. F. 
Bowers v. Great N. Ry. Co. (N.D.) 259 N.W. 99, 99 A.L.R. 1443 (1935); Chesapeake 
& Ohio Ry. Co. v. Switzer, 275 Ky. 834, 122 S.W. (2d) 967 (1938); Bledsoe v. Mis- 
souri, 149 Kan. 741, 90 P. (2d) 9 (1939); Dolan v. Bremmer Rec’r., 220 Iowa 1143, 
263 N.W. 798 (1935); Webb v. Oregon-Wash. Rd. & Nav. Co., 195 Wash. 155, 80 P. 
(2d) 409 (1938). 
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on a hazardous crossing, during a dense fog.) The holding in the instant 
case is flexible enough to permit such exception: “It is conceivable that 
a public crossing might possess such features of inherent danger or be 
so dangerous at a particular time as to require a railroad company, in 
the exercise of due care, to take appropriate measures to protect highway 
travelers from colliding with a train standing on the crossing . . .” In 
the view of the court, no such exceptional circumstances existed in this 
instance. 

A more tenable basis for the plaintiff’s contention in the principal 
case lies in the allegation that the defendant’s violation of G.C. sec. 7472 
is negligence per se. It should be noted, here, that no violation of this 
statute is proved without a showing that the obstruction beyond the 
statutory period was unnecessary.’ It is generally recognized that viola- 
tion of a statute enacted for the benefit of the plaintiff is negligence 
per se.” Many statutes are passed with no intention to benefit individuals 
(i.e., revenue statutes) and a violation of such an enactment would 
clearly have no effect upon the question of negligence. The court, in 
the principal case, says that the statute invoked by the plaintiff was en- 
acted to facilitate the movement of traffic on the highways, and not to 
prevent automobiles from being driven against freight cars obstructing 
them. It was, therefore, not a measure intended to benefit persons in 
the position of the plaintiff, and its violation is not an act of negligence 
upon which this plaintiff can predicate a recovery.° Where litigants 
have relied upon violations of similar statutes to recover damages result- 
ing proximately from delay, the courts have allowed recovery.*® Cases 
in this category are distinguished from the principal case on the ground 
that delay was the particular hazard which the legislature intended to 
remove, and that the enacting body contemplated a benefit to persons 
suffering damage therefrom.** The holdings in other jurisdictions are 
not in complete accord respecting the construction of like statutes. Many 
have viewed such obstruction statutes as measures to promote safety on 


7W. & L. E. Rd. Co. v. Mackey, 53 Ohio St. 370, 41 N.E. 980, 29 L.R.A. 575, 53 
Am. St. Rep. 641 (1895); Trustees of Burton Twp. v. Tuttle, 30 Ohio St. 62 (1876). 

® Schell v. Du Bois Adm’r., 94 Ohio St. 93, 113 N.E. 664, L.R.A. 1917A, 710 
(1916). 

® Culbertson v. Warden, 32 Ohio L. Rep. 6 (1930): “In a common law action for 
negligence it is prejudicial error for the court to charge the jury on negligence per se 
under General Code s. 7472 et seq.” 

Simpson v. Pere Marquette Ry. Co., 276 Mich. 653, 268 N.W. 769 (1936). 

” Cleveland, C., C., & St. L. Ry. Co. v. Taner, 176 Ind. 621, 96 N.E. 758, 39 L.R.A. 
(N.S.) 20 (1911); Patterson v. Detroit L. & N. Rd. Co., 56 Mich. 172, 22 N.W. 260 
(1885); Terry v. New Orleans, G. N. Rd. Co., 103 Miss. 679, 60 So. 729, 44 L.R.A. 
(N.S.) 1069 (1912). 


™ Supra, note 3. 
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the highway, and have held violations thereof to be negligence per se.* 
But it should be noted that where per se negligence has been conceded, 
other grounds for denying recovery have generally been found.** The 
court seems justified in its ruling that the violation of statute was not 
negligence per se with respect to this plaintiff. 

It seems clear that by the construction which the court has given 
to G.C. sec. 7472, plaintiffs who suffer injury under similar circum- 
stances will be unable to recover. But granting, for the moment, a 
negligent violation on the part of the railroad, a problem of causation 
(which the court deemed worthy of comment) is presented. It is ele- 
mental in the law of negligence that the plaintiff must show more 
than the violation of a statute enacted for his benefit. He must show 
that the negligent violation was the proximate cause of his injuries—or, 
at least, that it was a concurring proximate cause.** The court, citing 
Pittsburg, C. & St. L. Ry. Co. v. Staley,” submits that the presence of 
the train on the crossing was a condition, not a cause of the accident. 
Other courts have approached the causation problem from the same 
angle, reasoning that the collision could have occurred as readily within 
the statutory period as beyond it.** But, if the continuing obstruction 
of the highway be conceded to constitute negligence (which the court 
does for the sake of analysis), it is difficult to agree with the court’s con- 
clusion that the driver’s negligence is, as a matter of law, the proximate 
cause of the plaintiff’s injuries, and that the railroad’s negligent act was 
merely a condition. The distinction between cause and condition does 
not resolve the problem of causation; it merely presents a more elusive 
question as to whether the defendant’s negligence should be termed 
“cause” or “condition.”’** When two negligent acts—an unlawful ob- 
struction of the highway and a driver’s negligence—combine to produce 
a collision, labeling one a condition and the other a cause is of little 
help. Where both acts.are operative at the time of impact, it seems more 
reasonable to conclude that both are proximate causes. The majority 
holding rests more securely upon other grounds. R. M. A. 

% Galveston, H. & S. Ry. Co. v. Marti, (Tex. Civ. App.) 183 S.W. 846 (1916); 
Penna. R. Co. v. Huss, 96 Ind. App. 71, 180 N.E. 919 (1932); Hofstedt v. Southern 


Pac. Co., (Cal.) 1 P. (2d) 470 (1931); Dickey v. Atl. C. L. R. Co., 196 N.C. 726, 147 
S.E. 15 (1929). 

1% Elliot v. Missouri R. R. Co., 227 Mo. App. 225, 52 S.W. (2d) 448 (1932); 
Hendley v. Chicago & N. W. R. Co., 198 Wis. 569, 225 N.W. 205 (1929). 

Martin v. Herzog, 228 N.Y. 164, 126 N.E. 814 (1920); Cincinnati St. R. Co. v. 
Murray, §3 Ohio St. 570, 42 N.E. 596, 30 L.R.A. 508 (1895). 

* Pittsburg, C. & St. L. Ry. Co. v. Staley, 41 Ohio St. 118, 52 Am. St. Rep. 74 
(1884). 

® Hendley v. Chicago & N. W. R. Co., supra, note 13; Webb v. Oregon-Wash. Rd. 
& Nav. Co., supra, note 6. 

™ Smith, Jeremiah, Legal Cause in Actions of Tort, 25 Harv. L. Rev. 103, 110: 
“, . . the alleged distinction does not solve the question of the existence of causal relation. 
It is simply a restatement of the original problem in a different form of words.” 
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NEGLIGENCE — SUFFICIENCY OF THE EVIDENCE WHEN 
INVITEEs SLIP AND FALL ON THE PREMISES 


Plaintiff, a boy between eleven and twelve years of age, brought an 
action by his next friend to recover damages for personal injuries sus- 
tained while using the diving tower at defendant’s swimming pool. The 
boy had slipped and fallen from the tower, the platform of which was 
grooved and rough. The planks were painted and became slippery when 
wet. During a heavy rainstorm the pool guard had warned the bathers 
and divers not to use the platform until the storm subsided. As soon as 
the rain ceased, the plaintiff mounted the slippery, wet tower and re- 
sumed diving. After diving a few times, the plaintiff, in attempting a 
back dive, slipped and fell striking his head against the wall of the pool. 
Plaintiff alleged that his injuries resulted from the negligent acts of the 
defendant in failing to cover the diving platform with burlap or some 
abrasive substance, thus permitting the platform to become wet and 
slippery, and in failing to warn plaintiff of its slippery condition. The 
Supreme Court held that a verdict was properly directed for the defend- 
ant, as the plaintiff had not shown sufficient evidence of negligence to 
submit the case to the jury. 

No other case was found wherein an injury occurred due to one’s 
slipping off a diving board. Numerous cases have dealt with injuries 
resulting from invitees slipping in swimming pools or in stores, in most 
of which cases the courts have held that the mere fact of plaintiff’s slip- 
ping on defendant’s property did not make out a case for the jury. 

In the leading Ohio case,” a customer slipped on entering defendant’s 
store. The floor was wet because water had been tracked in by cus- 
tomers and blown in by the wind. The court held that a verdict should 
have been directed for the defendant. Recently, an Ohio Court of Ap- 
peals rendered a similar decision in a parallel case where the customer 
slipped on a slushy floor.* Other state courts have reached the same re- 
sult as indicated by like decisions in New York* and New Jersey.” There 
has been a similar approach in cases in which the injury has occurred in 
swimming pools. A New York court dismissed the complaint for want 
of evidence of negligence in a case in which plaintiff had slipped and 
fallen on the wet steps leading to a platform in defendant’s swimming 
pool.® Where the bathers fell on the wet floor at the edge of the pool, 
the court said that the slippery condition of the platform surrounding the 
4 Engelhardt v. Philips, 136 Ohio St. 73, 23 N.E. (2d) 829, 15 Ohio Op. 581 (1939). 

? Kresge Co. v. Fader, 116 Ohio St. 718, 158 N.E. 174, 58 A.L.R. 132 (1927). 

® Picman v. Higbee Co., 54 Ohio App. 55, 6 N.E. (2d) 21 (1935). 

*McCluley v. United Cigar Stores, 198 N.Y.S. 154, 204 App. Div. 356 (1923); 
Miller v. Gimbel Bros., Inc., 262 N.Y. 107, 186 N.E. 410 (1933). 


® Bodine v. Goerke, 102 N.J.L. 642, 133 Atl. 295 (1926). 
® Beck v. Broad Channel Bathing Park, 255 N.Y. 641, 175 N.E. 350 (1931). 
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pool was necessarily incidental to its use, and in the absence of any proof 
of violation of defendant’s duty to keep the premises in a reasonably safe 
condition, a directed verdict should have been rendered.” Similar state- 
ments may be found by a Texas court* and a Washington court.? A 
Missouri court held that the case had been properly submitted to the 
jury but reversed the case for error in the instructions.*° 

There is some support for the opposite view. In another Texas case, 
it was indicated that there was sufficient evidence to submit the case to 
the jury, but the case was reversed on other grounds.** The only evi- 
dence offered in that case was plaintiff’s testimony that the part of the 
tile and concrete floor on which plaintiff fell was smooth, slippery, and 
slimy, whereas other portions had been hacked. Where a restauranteur 
knew that the floor had been made slippery during the day due to 
moisture in the air, and as a result plaintiff fell, a federal reviewing court 
reversed the trial court for error in directing a verdict for defendant.” 

In cases in which the plaintiff has been injured by slipping and fall- 
ing on an oily spot,** a piece of lettuce,** soap,** soapy water,*® or wet 
waxed linoleum,*’ the courts have refused to impose liability on the de- 
fendant for injury to an invitee unless the dangerous condition causing 
the accident was known to the owner, or unless the defendant in the 
exercise of reasonable care should have known of the dangerous con- 
dition. 

In the instant case, the defendant may of course be charged with 
knowledge that the floor was wet. The structure was exposed to the 
elements and the platform would frequently be wet as a result of rain. 
However, even if no rain fell, a platform used repeatedly for diving 
would not be completely dry. While the precipitation would make the 
board somewhat more slippery, the decision in the principal case appears 
reasonable. A diving board cannot be entirely free from moisture and, 
in the absence of evidence that other materials which would reduce the 
risk of slipping were available and in common use, it would seem that 
a verdict was rightly directed for the defendant. At any rate, the cases 
most nearly analogous indicate a decided preference for that view. 


H. M. M. 


* Sciarello v. Coast Holding Co., 274 N.Y.S. 776, 242 App. Div. 802 (1934). 

® Crystal Palace Inc. v. Lenox, 299 S.W. 703 (Texas Civil App., 1927). 

® Anderson v. Seattle Park Co., 79 Wash. 575, 140 Pac. 698 (1914). 

1° Smith v. Sears Roebuck & Co., 84 S.W. (2d) 414 (Mo. App., 1935). 

" Crystal Palace v. Roempke, 227 S.W. 230 (Texas Civil App., 1920). 

Holmes v. Ginter Restaurant, 54 F. (2d) 876 (C.C.A., First Cir.) (1932). 

% J.C. Penny v. Robison, 128 Ohio St. 626, 193 N.E. 401, 1 Ohio Op. 299, 100 
A.L.R. 705, 16 Ohio L. Abs. 443 (1934). 

™ Kroger Co. v. McCune, 46 Ohio App. 291, 188 N.E. 10, 39 Ohio L. Rep. 416, 16 
Ohio L. Abs. 78 (1933). 

%® Rom. v. Huber, 94 N.J.L. 258, 109 Atl. 504 (1920). 

1° Lewis v. Reinberg, 54 Idaho 87, 29 P. (2d) 439 (1934). 

 Taylorv. Northern State Power Co., 196 Minn. 22 (1935). 
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Cases anD MareriALs ON THE Law or CorporaTIONs — 
Henry Winthrope Ballantine and Norman Dunham Lattin. 
Callaghan and Company, 1939. Pp. XXXlly 917. $6.00. 

It may be well to state at the outset that this book review is written 
only because the reviewer was bludgeoned into it by the excellence of 
the book itself. Having dipped into it once or twice for reference, we 
got the habit, and these notes are the result. Possibly nostalgia may 
have had something to do with our constant use of the book. This 
reviewer's clients employed an unvarying mode of approach, not peculiar 
to the particular group, but apparently characteristic of the genus client. 
They first described what they wanted to do. They then wanted to 
know how much it would cost to do it, not in fees but in taxes, and 
how extensive would be the governmental supervision involved. This 
characteristic has not been overlooked by the editors. Business today, 
for better or worse, is inextricably mixed with certain phases of what 
is known as “government.” To put it more precisely, the accomplish- 
ment of a business object of any magnitude is now utterly dependent 
upon compliance with a regulatory system of supervision or control. 
Whether we are horrified or gratified by this development is beside the 
point. Its existence must be recognized because it is shaping the conduct 
of business. At one time it may have been true that taxation and regu- 
latory legislation were subjects apart. It is true no longer. Today the 
organization and conduct of a business enterprise are governed in large 
measure by the tax and regulatory burdens appurtenant to the projected 
organization and the contemplated conduct. This being the case, any 
modern treatment of the subject should indicate, though possibly not 
develop, such potentialities of the various legal devices under examina- 
tion in parallel columns with legal permissibility and economic desir- 
ability. The editors, we believe, have done so admirably, preserving a 
nice sense of balance. As to taxation, the detailed study of its theory 
is presumably left to the usual course in taxation and there are, obviously, 
many phases of a beginner’s corporations course wherein taxation ques- 
tions are either absolutely foreign or practically remote. It is difficult 
to wring reasonable taxation problems out of much of a beginner’s 
material, and, at the other extreme, some corporation tax problems 
would seem far too involved for consideration in the time available for 
such work. Between the poles, however, lies a vast area of taxation 
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problems both pertinent to the subject matter and feasible of treatment. 
Thus we find the editors’ inclusion of materials relative to the com- 
parative tax burden as between partnerships and corporations, the taxa- 
tion of a business trust as a corporation, the taxability of stock dividends, 
or capital gains and losses, taxation upon stock transfers, and other 
problems. 

As to materials dealing with present-day regulatory legislation, 
again there is a need for the exercise of sound judgment. It would be 
easy to stress unduly for the purposes of a beginner’s course, the scope 
and activities of the Securities and Exchange Commission. It has a 
great significance aside from its practical operation, but after all it may 
be but a detail of a much larger canvas, to the study of which we cannot 
well devote a great deal of the time allotted to the subject corporations. 
The workings of this body are as adequately studied, it is believed, as 
is possible in view not only of the present stage of the art, but also of 
the insistent demands of competitors for space and time. We have no 
wish to over-emphasize the treatment of these quasi-public questions. 
The point to be noted from their mention is that Professors Ballantine 
and Lattin have published a book that is a masterpiece of realistic treat- 
ment of the subject. These straws show, etc. 

This is not a casebook for an “integrated” business course. We 
have heard of the process of “integration” in computing the orbits of 
the celestial bodies and the trajectories of long-range shells, but the 
employment of the term with respect to a pot-pourri of law-school 
courses leaves us a bit on the befuddled side, as may be judged. Maybe 
the term serves the same function as calling a beginning teacher’s first 
years his period of “interneship,” or maybe we can, by the employment 
of words with a mathematical smell, approach a little closer to the 
heavenly goal of certainty, if not in the law itself at least in the teaching 
of the law. At any rate, we have heard much in recent years of the 
integrated business course—a telescopic combination of agency, part- 
nerships, business trusts, joint stock associations, and corporations. They 
have in common, it is true, that they are forms of business activity, but 
if that fact alone justifies a so-called “integration” it would be logical 
to divide our law into two great branches—the law of business and the 
law of philanthropic enterprises, i.e., no-business. The only similarity 
between the problem of the corporate entity, and, say, the problem as 
to when a business trustee becomes a “mere” agent, is that they both 
may be presented in the conduct of business. If this be justification for 
their integration, we should treat the embezzlement of a bank’s funds, 
the lease of its building, and the validity of the directors’ action in 
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electing the new chairman of the board in the same course. All are 
business problems. It cannot be said, we think, that this is altogether 
absurd. But however desirable it may be for those enjoying sweeping 
perspectives, is it feasible to teach the law in such a way? Those of us 
feeling that in this instance, at least, the old way is the best way find 
some comfort in the fact that scholars of such eminence as Professors 
Ballantine and Lattin have not produced an “integrated” casebook. 
This is not to say that there is no virtue in integration. It all depends 
upon what is integrated. The integration of all business units, trusts, 
partnerships, and what-not seems to this reviewer to be born of the 
classroom rather than of market practice. But there is an integration, 
it might be ventured, that possibly merits study—that of corporations 
and a reasonable portion of the regulatory and taxation problems related 
to the conduct of business in this form. As things have now shaped 
themselves, the problems of the business unit and such problems cannot 
be disentangled. 

The editors’ treatment of ultra vires merits considerable attention. 
Within the memory of lawyers now practicing and far from graybeards, 
it may be added, a substantial, not to say major, portion of the orthodox 
course on corporation law as actually taught consisted of a study of the 
ultra vires doctrine. In the work under review, the subject is covered 
comprehensively in not much over five percent of the book. It should 
not casually be assumed, however, that the diminution in space has been 
effected by the jettison of essential materials. The fact of the matter 
is that the editors have wrung out the hoary hocus-pocus and have made 
liberal use of explanatory and provocative text material, to which, as 
a pedagogical device, reference is hereafter made. Ultra vires is a fading 
star. Realistic approach, as in the instant case, has tended to diminish 
its brilliance. And the corporate activities of Miss Gloria Swanson are 
not without significance. We owe her much, those of us of the passing 
generation, for arts beyond the scope of this review, but her contribution 
to the doctrine of ultra vires may well be regarded as her outstanding 
achievement. For when Miss Swanson’ incorporates her New York 
cinema venture, and the young man in the back room drafting her 
charter lavishly includes grants of power to Miss Swanson not only 
to produce and distribute motion pictures, but also to manage estates, 
buy tenements and hotels, conduct a general contracting business, and 
deal in stone, brick, hardware, and other building materials, something 
significant has been spotlighted in the goings-on in the ultra vires field. 


? As reported in the December, 1938, issue of Fortune Magazine. This assumption 
of the primary aim is, of course, conjectural. It may have been, in fact, to become a 
hardware dealer. If so, the grant of power to produce ballets is equally interesting. 
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Possibly one may be permitted to speculate if ultra vires may not some 
day leave our ken because of the very difficulty of finding an ultra vires 
act as draftsmen become increasingly prodigal with the blank checks 
handed them by beneficent legislatures. 

At the risk of prolonging this review beyond reasonable limits, 
mention must be made of certain additional portions of the treatment. 
We have wallowed for years in a morass of stated capital, legal capital, 
capital stock, stock of capital, capitalization and just plain capital. If 
this bog is ever to be drained, it will have to be done, apparently, by the 
groups now in school and those to follow. We of the older generation 
haven’t done so well with it. The wealth of material quoted, discussed, 
and cited in this casebook shows not only a lively appreciation of the 
legal problem (that was to be expected of Professors Ballantine and 
Lattin), but it also shows a thoroughgoing appreciation of the accounting 
problem, and if the thing is ever going to be licked, the lawyers and the 
accountants will have to meet on common ground. Hand in hand with 
the incisive treatment of this topic runs the chapter following, of far- 
above-average quality, that dealing with the purchase by a corporation 
of its own shares and the reduction of legal capital. The practicing law- 
yer could well afford to add this book to his office library if for no other 
reason than the excellence of the treatment of the capital margin require- 
ment and related topics. 

We noted with considerable interest that the famous Old Dominion 
case has been shunted from its usual post of honor at page ten or there- 
abouts to page 630, where it immediately follows a case concerned with 
the pursuit of a Missouri no-par shareholder. In other words, it has 
been moved from its chronologically determined position to its rightful 
place in a chapter on all liabilities arising out of the issue of shares— 
liabilities of shareholders and directors as well as those of promoters. A 
word or more of caution has always been in order about this time in 
the course—a warning not to confuse several analagous fact situations 
which are governed by entirely different “rules”—for instance, not to 
confuse the promoter’s liability to individual purchasers for fraudulent 
misrepresentation with his liability to creditors for over valued properties. 
The comprehensive treatment here employed should obviate that diffi- 
culty and prove most helpful to both the student and the instructor. The 
same general observation applies to a most valuable chapter of funda- 
mental changes in the corporate organization, where we find gathered 
under one roof a wealth of material not susceptible of the most thorough 
treatment, in this reviewer’s opinion, unless considered as a unit. 

The use of statutory material is, happily, restrained. The problem 
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of the proper use of the statutes in a corporation course can only be 
described as a first class headache. The need for it defies superlatives, 
Yet no power short of actual physical compulsion will drive a student 
to read more than ten successivé lines of such stuff. If the statutes are 
placed before the cases, they’re skipped. If placed afterwards, they’re 
stale. Sprinkle concentrated statutory excerpts lightly among the case 
material and we make a little progress, possibly the maximum available 
without recourse to medieval modes of persuasion. It may be more 
than a coincidence that this is the method employed by Professors 
Ballantine and Lattin. 

The usefulness of the work, and its scope, are vastly increased by 
three devices: the careful intra-chapter segregation of materials which 
goes far to prevent an initial and often disastrous scrambling of ideas, 
by the judicious employment of text material, and by the keying to 
significant clauses of the reported cases themselves additional comment, 
further case elaboration, and law review discussion. The textual mate- 
rial finds frequent use in “Introductory Notes” as new matter is pre- 
sented. As to these devices, indeed, we might well pause and reflect. 
The teaching of law (and hence the production of casebooks therefor) 
has for years had a considerable formalism. Granted that Professor 
Langdell had a great idea, so did Gomberg, but that doesn’t mean that 
we plunge an organic chemist of even considerable experience into the 
intricacies of a possibly trivalent carbon atom before he has served his 
apprenticeship with the usual quadrivalent. We lay a foundation, we 
prepare the way, we acclimatize, we condition and we adjust. Not so 
the classical alw-school approach. Is it time to take up stockholders’ 
derivative suits? Bang! A case on it, a case plunging the student into 
the heart and center of an introcate problem before he even knows why 
this problem is unique, or what to look for in its solution. When a group 
of our young midshipmen visits a foreign man-of-war of recent design, 
they are advised what to look for—how have the rangefinder and end- 
ports been protected, what has been done on the problem of the gunnery 
plane storage? Can’t we do as much for the student of law? Can’t we 
even tell him what to look for before he boards the new vessel? This 
reviewer will quake and cringe in unison with the rest of the profession 
at the charge of “spoon feeding” and we will stoutly insist with our 
brethren that a healthy confusion will result in a fanatical thirst for 
solution. Besides, it’s a cinch to teach that way. We tried it once. The 
only drawback was that the unadulterated joy, or something, in the 
faces of the A students was blotted out by the reproach and dismay in 
the faces of the C’s and D’s and we weakened. We soon lost our fear 
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of making it too simple for the boys. We’re not that good. And those 
who are good, and Professors Ballantine and Lattin are among that 
number, don’t worry about it. Einstein apparently has no fear of laying 
it out too cold. But maybe relativity is “harder” than the corporate 
entity. Doubts are arising. Our time is short. Our problem is great. 
Our capacities are feeble. Possibly we could do more without pauper- 
izing. 

One feature of the book completely baffles us: just why the editors 
saw fit to ruin good problem material by printing it in the casebook. If 
for the instructors who lack the imagination to make up their own, we 
don’t deserve such riches, at least without more explicit ponies. As far 
as the students are concerned, the problem is a problem just once. After 
that time it’s history. The answer is written in the casebook for the 
benefit of all who follow. And if it’s written in wrong, you’re just that 
much worse off for the sanctity of the printed word apparently envelopes 
the written. On the other hand, we will concede that any device that 
will provoke student thought in preparation can not be lightly dismissed 
and there is no denying that the inclusion of problem material does just 
that. Our query relates to its continued efficacy. 

And now the time has come for the flaws and faults. At this point 
we must, to conform, hedge a little. Maybe it itsn’t such a grand job 
after all. Let’s see, on page 130, note 3, 34 Harv. L. Rev. 28 should 
read 34 Harv. L. Rev. 288. The ritual is satisfied and we may, we 
hope, depart in peace. 

Ta.sort SMITH, 
Associate Professor of Law, 
University of Missouri 


Law AnD Po.itics — FELix FRANKFURTER. Harcourt, 
Brace and Company, New York, N. Y. 1939. 


Referred to by the editors’ as “occasional papers of Felix Frankfur- 
ter,” Law anp Potitrics—a collection of addresses, lectures, essays, and 
articles—covers the quarter of a century immediately preceding his 
ascension to the Supreme Bench. For this reason, Archibald MacLeish, 
in his introduction, speaks of these writings as an “index to the American 
future.” The weight of this observation becomes increasingly clear as 
the reader progresses article by article, and, when taken in conjunction 
with Mr. Frankfurter’s book, Mr. Justice HoLMEs AND THE Su- 


1 Archibald MacLeish and E. F. Prichard, Jr. 
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PREME Court, 1938,” the speculation in the reader’s mind is over- 
whelming that “these reactions are going to be the reactions of Justice 
Frankfurter when he meets the same problems as a member of the 
Supreme Court.” . 

In his writings on political questions of the day, Mr. Frankfurter 
shows an uncanny ability to reverse the phrase, “hindsight is always bet- 
ter than foresight.” Historical trends and issues of importance he has 
recognized long before they became historical, and in his reference to 
them he has displayed an ability to speak, not in the terms which associ- 
ated themselves with the issues when they arose, but in the terms of 
history, in a manner easily grasped and retained. Each article and ad- 
dress has continuity with the others. 

Throughout his works, Mr. Frankfurter seems to be clearly in ac- 
cord with present-day trends in social legislation. He says, “Mass relief 
has become the primary duty of government and no longer can it be 
left to man’s charity for man.” He praises President Roosevelt for “his 
refusal to starve social services on the false plea of economy,” and speaks 
of due process of law as meaningless when used as a gauge for social 
legislation. 

The reader is impressed that Mr. Frankfurter is a follower of Mr. 
Justice Holmes’ school of judicial method. In the field of social legisla- 
tion he clearly states that the legislature ought to be given a free hand*— 
to be allowed to use the “trial and error system” to right social evils— 
until experience shows such legislation to have been unwise. He feels 
himself clearly in accord with the view that the wisdow of legislation 
is not a matter of concern for the courts—that power alone is to be the 
yardstick. 

By the same token, Mr. Frankfurter follows Mr. Justice Holmes in 
the belief that, while legislatures may use their trial and error methods 
in regard to property rights, the area of civil liberties and freedom of 
speech is not one for experimentation. There the line of “power” is 
drawn. Protection of “the social health” and protection of “civil liber- 
ties” are two widely separated concepts. In the words of the author 


“. . . without freedom of expression even liberty of thought is a mock- 
Wisse 
Mr. Frankfurther points out that the layman speaks of THE Court 


as though it were an abstraction vaguely connected with the history of 


* One chapter of this book about Mr. Justice Holmes is reprinted in this collection. 

* See the decision rendered in McCarroll v. The Dixie Greyhound Lines, February 12, 
1940, in which Mr. Justice Frankfurter and Justices Black and Douglas dissent on the basis 
of state’s rights. 
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our country. His views on this in the light of his newly acquired position 
are best expressed in his own words: 

“To be sure, the Court is an institution, but individuals, with all their di- 
versities of endowment, experience, and outlook, determine its actions. The 
History of the Supreme Court is not the history of an abstraction, but the 
analysis of individuals acting as a Court, who make decisions and lay down 
doctrines; and of other individuals, their successors, who refine, modify, and 
sometimes overrule the decisions of their predecessors, reinterpreting and 
transmuting their doctrines. There is no inevitability in history except as men 
make it. It would deny all meaning to history to believe that the course of 
events would have been the same if Thomas Jefferson had had the naming 
of Spenser Roane to the place to which John Adams called John Marshall, or 
if Roscoe Conkling rather than Morrison R. Waite had headed the court 
before which came the Granger legislation.’’* 


In dedicating a large section of his work to THREE GREAT JUSTICEs, 
Mr. Frankfurter first points to Mr. Justice Holmes—“the philosopher 
become king.” His criticism of Holmes, most of it being favorable, to 
be sure, leads directly to a preview of how Justice Frankfurter will de- 
cide those same issues when they come before him as a member of the 
court. That he feels the labor injunction to be an impotent weapon, in 
the sense that it never accomplishes a final solution of a labor dispute, 
is not left to the imagination of the reader. 

The second of the “Great Justices” is Mr. Justice Brandeis, “the 
master of fact as the basis of social insight.”” Mr. Justice Cardozo is the 
third. Pointing to the great vacancy left by Justice Holmes, according 
to Mr. Frankfurter, “Mr. Cardozo was the one man adequate to fill 
the historic place . . .” In the light of this statement, it is all the more 
interesting to realize that now it is Mr. Justice Frankfurter who fills 
that historic place. Holmes . . . Cardozo . . . Frankfurter. Cer- 
tainly it is not possible for many of us to succeed those in whom we place 
our greatest measure of hero-worship. 

Entertaining a personal conviction that the “professional politician” 
is the type best adapted to true and loyal public service, Mr. Frankfurter 
in one of his political addresses praised the aims of Senator LaFollette. 
These aims he expressed as hisown . . . 

“. , . to give deeper meaning and scope to the masses of men, to make 

the commonwealth more secure and more enduring, by resting it on a broad 
basis of independent, trained, and contented citizens.” 
If any one statement could sum up this reader’s impression of Mr. Jus- 
tice Frankfurter’s philosophy toward his duty on the bench, it is the 
above. It is this philosophy that is destined to play an even greater part 
in indexing the American future in the years to come than it has played 
in the twenty-five years covered in Law and Politics. E.R. O. 


“ P.62, Justice Hotmes Derines THE ConsTITUTION. 
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Tue ConstiruTIONAL History oF THE UNITED States 1776- 
1826. Homer Carey Hockett.' The MacMillan 
Company, New York, N. Y. 1939. $3.00 


Volume one of Professor Hockett’s contemplated three-volume 
series on United State Constitutional History develops the story of our 
first half-century of constitutional experience. It is not only a scholarly 
treatment of the field but is one which demonstrates that a history book 
can interpret as well as narrate, and can examine trends without 
tumbling into pitfalls of tediousness or technicality. 

The author’s stated purpose is to effect “an intelligent understand- 
ing and appraisal of the origin and growth of the principles of our 
system of government”: a purpose rendered especially opportune in view 
of the extremes of modern contemporary political idealogies. An under- 
standing of our constitutional growth is desirable whether the present 
calls for retention or modification of the American system. 

The subject matter of the volume is divided into three main parts. 
Part One, entitled ‘““The Evolution of a British Imperial Constitution,” 
reaches back into the history of the English middle class prior to coloni- 
zation for the background necessary to understand the American 
colonist. When the colonization era opens, that class which is to become 
the directive force in the new country as well as in the old, already 
enjoys a considerable degree of individual liberty—even though such 
privileges are identified with those of the dominant political class, and 
political democracy is, as yet, unforeseen. 

Such are the significant elements in our constitutional ancestry as 
the author sees it. Subsequent direct application of the compact theory 
as a basis for government, further experience with local self government, 
and frontier conditions combine to nurture and broaden these trans- 
planted ideals. 

Part Two, entitled “America Inherits the Imperial Problem,” 
shows how state governments with but minor changes evolve directly 
from colonial governments. It depicts the origin of the federal system 
as a natural outgrowth of historical, political, economic, social, and per- 
sonal factors which were conditioned in the process by experience under 
the ill-fated Articles of Confederation. 

Part Three, “The Establishment of the Constitution” treats the 
Constitution in practice. Professor Hockett observes that the usages and 
practices wich were developed, such as the machinery for dealing with 
foreign governments or the relationship of the three departments, are 


Professor of History, Ohio State University. 
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more important than any information that can be gained from a mere 
perusal of the constitution. That document although beatified, as the 
author says, in part through the “conscious propagandism” of the Fed- 
eralists, is of such a general character that its interpretation depends on 
the political philasophy of its administrators. On this basis Professor 
Hockett then considers the solutions and compromises, as they work 
out under the influence of majority and minority opinion and the exi- 
gencies of active administration, on such conflicts as exist between the 
doctrine of implied powers and that of sentinelship. 

In his last chapter the author considers some of the leading consti- 
tutional cases which reach the Supreme Court during the fifty year 
period. These decisions he places against a vivid background of the 
occasions and individuals involved. We are reminded that, while the 
court under Chief Justice Marshall indicated the direction toward fed- 
eral power which the interpretation of the constitution was to take, con- 
temporary reactions toward emphasis on state rights had sufficient vigor 
to produce more than one crisis. 

Professor Hockett acknowledges in his introduction that his is a 
story with a moral. “It is that the freedom which independence brought 
to Americans was only an opportunity at best amid conflicting counsels 
and clashing interests, to work out their own salvation under the obli- 
gation to regard the general welfare, and that the BLESSINGs OF LIBERTY 
are to be gained and preserved only through incessant pains and vig- 
ilance.” That the author has proved his moral, the reader will readily 
agree. While the book does not purport to furnish ultimate solutions of 
our problems it provides an excellent background for thoughtful recon- 
sideration and further discussion. 


A.N. M. 


Tue Law or Trusts — Austin Wakeman Scott. Little 
Brown & Co. 4 Vols., 1939. 


No one will question that Professor Scott speaks with authority on 
the subject of Trusts. He was the reporter of the Restatement of Trusts 
for the American Law Institute, he has explored most of its difficult 
areas in law review articles and he has taught this subject for years in 
the Harvard Law School. 

This book will be of the greatest value to the legal profession for 
many reasons. Current cases reveal the fact that courts are utilizing the 
Restatement of Trusts. It cannot be neglected by any lawyer in deal- 
ing with a trust case. Its use, however, is difficult; its rules being entirely 
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unsupported by cases, it seems to him a strange instrument. In this book 
he will find a full presentation of the reasons for the rules there set down 
by the man who had more to do with their formulation than any other, 
together with the cases on which the rule is based. Here is a tool of the 
highest authority in its own right which the lawyer will know how to 
utilize, but perhaps of almost equal importance will be its influence in 
furthering the objectives of the Institute in this area of the law. The 
identity of section numbers in the two works will greatly facilitate their 
joint use. Furthermore, it should be noted that Professor Scott was the 
reporter of the Constructive Trust portion of the Restatement of Resti- 
tution. He has included that subject in this book and secs. 461 to 552 
correspond to secs. 160 to 215 of the Restitution Restatement. 

I believe the lawyer using these volumes will greatly enjoy and ap- 
preciate Professor Scott’s clarity of statement, his easy flowing style, and 
his frequent abandonment of the impersonal in instances where he wishes 
to take the reader into his confidence, or to give him the benefit of his 
personal view. For example, at p. 1477 he will read, “I think that 
there has been a feeling,” etc., at p. 2500, “I believe that the general 
principle is,” etc. This pleasing intimate style will be found very fre- 
quently throughout the book, always skillfully and successfully used. One 
instance will suffice to show his powers of effective writing. From p. 
2499, I take the following: ‘Most of the writers of monographs on the 
subject of priorities and many of the judges appear to think that there 
is something essentially commendable in giving one claimant priority 
over others. This is a peculiar psychological phenomenon. It is doubt- 
less due to a comfortable feeling of generosity to the victim, and it has 
the peculiar advantage that the generosity is wholly vicarious. It is not 
the writer of the monograph or the judge who pays the bill, but the 
general creditors of the wrongdoer. The writer or judge constantly 
refers to his view as ‘liberal.’ It is liberal in that it is a wider rule than 
the rule which requires some form of tracing. It is liberal in that the 
money to which the general creditors would otherwise be entitled is 
given to the claimant . . . but it may or may not be a just rule.” 

As would be expected, Professor Scott is in agreement with most of 
the rules adopted by the Institute in the Restatement, but when he does 
not agree he does not hesitate to criticize the rule. Furthermore, and this 
will satisfy the lawyer, there will be found presented all of the conflicting 
theories with authority and very often statement and analysis of cases 
followed by the author’s own views and the reasons for his and the Insti- 
tute’s choice between the competing theories. 

A few examples of this will suffice. At pp. 1503 and 1504, four 
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theories for permitting third parties to recover against the trust estate are 
presented, others are suggested but as to some of them he states that, “In 
drafting the Restatement . . . it was thought that there was not suffi- 
cient authority to justify a statement,” etc. Then follows in succeeding 
sections a discussion of the problems, with his conclusion at p. 1530 that 
the “trend of the law is in the direction of extending,” etc., a position 
which the Institute would not take. In the treatment of this particular 
problem, pp. 1503-1534, the reader will find one of the best instances 
of Professor Scott throwing the weight of his personal opinion in favor 
of the “trend.” On the other hand, he does not always admit that he 
favors a trend. In the problem of the allocation of income between life 
tenant and remainderman, by a trustee, where the trend of the cases is to 
adopt the Massachusetts rule, the Restatement of Trusts, sec. 236, 
adopted the Pennsylvania rule and no personal opinion, which the writer 
hoped to find, is revealed. Again, on the question of the trustee’s liability 
as title holder, whether limited by the extent to which the estate can 
indemnify him, in sec. 265.4, Professor Scott, with abundant reason and 
penetrating analysis, abandons the orthodox rule and supports the posi- 
tion finally taken by the Institute. He goes much further, however, and 
suggests an answer to the question there left open in a caveat, which 
affords a reasonable solution to the problem if the courts will follow his 
lead. Likewise, on the troublesome problem of tort liability of charitable 
institutions and trustees for charitable trusts, on which the Institute 
took a forward step, after compelling argument he declares, p. 2152, “In 
my opinion the Restatement does not go too far in subjecting charitable 
institutions to tort liability.” Similarly, he clarifies the problem of the 
trustee’s duty in allocating income where he has purchased some bonds 
at a premium and others at a discount. By treating the former as a wast- 
ing asset, sec. 239.2, and the latter as unproductive property, sec. 240.2, 
the distinction between the problems involved, too often overlooked by 
courts, is effectively made. Finally, to note one more instance, his argu- 
ment favoring the application of the doctrine of the bona fide purchaser 
to conveyances of equitable interests, sec. 285 is convincing and sound. 

The fact that the American Law Institute excluded from the Trust 
Restatement certain topics led to their exclusion here. In his preface 
Professor Scott says, “I have not dealt in systematic detail with questions 
of taxation, or questions of the business trust, or questions of the use of 
the trust in security transactions, or questions of the application of the 
rule against perpetuities, or questions of Conflict of Laws.” Opinion 
will differ upon the merits of these exclusions. In this work, however, 
it was justified. If error was committed it was made earlier by the 
Institute. 
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Both the author and the publishers must experience a justifiable pride 
in the appearance of these volumes. The paper, the print, the binding 
are all excellent. A lover of finely gotten up books will handle these 
with pleasure. In a rather careful.reading of them, the writer discovered 
not one blemish. ‘The existence of a pocket on the back cover holds out 
the promise that this work will not be permitted to get out of date. 

Harry W. VANNEMAN 
Professor of Law 
Ohio State University 





